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THE  WORKMEN'S  COMPENSATION  CASES 

IN  191 1  the  court  of  appeals  of  New  York  in  the  case  of 
Ives  V.  South  Buffalo  Ry.  Co.*  declared  invalid  the  work- 
men's compensation  statute  of  that  state.  The  basic  doc- 
trine of  the  decision  was  that  it  is  a  deprivation  of  propesjy 
without  due  process  of  law  to  require  an  employer  to  make 
compensation  to  employees  for  injuries  arising  in  the  course  of 
employment,  unless  the  injuries  in  question  are  due  to  some 
negligence  imputable  to  the  employer.  According  to  the  head 
note  the  case  held  that  "  no  employer  can  be  compelled  to  as- 
sume a  risk  which  is  inseparable  from  the  work  of  the  em- 
ployee, and  which  may  exist  in  spite  of  a  degree  of  care  by 
the  employer  far  greater  than  may  be  exacted  by  the  most 
drastic  law." 

The  judicial  declaration  of  this  doctrine  made  it  apparent 
that,  whatever  view  might  be  taken  by  courts  of  other  states, 
no  workmen's  compensation  statute  could  have  a  firm  place  in 
our  legal  system  until  it  had  been  passed  upon  by  the  Supreme 
Court  of  the  United  States.  If  that  court  should  approve  of 
the  principles  announced  in  the  unanimous  decision  of  the  New 
York  court,  it  would  be  necessary  to  amend  the  federal  Consti- 
tution before  any  state  could  substitute  the  scheme  of  work- 
men's compensation  for  the  existing  common  law.  Not  until 
19 1 6  was  the  question  squarely  presented  to  the  Supreme 
Court.  Another  year  passed  before  the  decision  was  rendered.* 
In  three  cases  decided  on  March  6,  191 7,  two  of  the  statutes 
before  the  court  were  unanimously  sustained'  and  the  third 
was  held  valid  by  a  vote  of  five  to  four.*     Aside  from  the 

'  aoi  N.  Y.  271. 

*  The  three  cases  which  involved  the  question  were  first  argued  in  February  and 
March,  1916.  They  were  restored  to  the  docket  for  re-argumeot  November  13, 
1916,  and  re-argued  in  the  following  December,  January  and  February. 

•New  York  Central  Railroad  Co.  v.  White,  243  U.  S.  188;  Hawkins  v.  Bleakly, 
343  U.  S.  210. 

♦Mountain  Timber  Co.  v.  Washington,  243  U.  S.  219. 
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practical  importance  of  the  actual  decisions,  the  reasoning  on 
which  they  have  been  based  invites  consideration  and  analysis 
as  an  aid  to  a  better  understanding  of  the  judicial  concept  of 
"  due  process  of  law." 


The  exact  grounds  of  the  decision  of  the  New  York  court  of 
appeals  in  the  Ives  case  are  not  easy  to  find.'  The  statute  is 
said  to  be  "  plainly  revolutionary"  when  "  judged  by  our  com- 
mon law  standards."  Yet  this  alone  cannot  be  enough  to  render 
it  unconstitutional,  for  it  is  recognized  that  "  the  statutory  modi- 
fications of  the  '  fellow-servant '  rule  and  the  law  of  '  contributory 
negligence '  are  clearly  within  the  legislative  power."  Of  these 
common-law  rules  it  is  said:  "These  doctrines,  for  they  are 
nothing  more,  may  be  regulated  or  even  abolished."  Earlier  in 
the  opinion,  the  fellow-servant  rule  is  called  "  one  of  judicial 
origin  engrafted  upon  the  common  law."  Thus  the  fellow-ser- 
vant rule  and  the  doctrine  of  contributory  negligence  are  differ- 
entiated from  the  common-law  rule  that  liability  must  be  con- 
ditioned on  fault.  The  implication  is  that  this  latter  rule  is  not 
one  of  judicial  origin,  is  not  a  mere  doctrine. 

Manifestly  the  various  common-law  rules  do  not  differ  in 
their  origin.  And  the  criteria  by  which  we  may  differentiate 
those  common-law  rules  which  are  mere  doctrines  from  those 
which  are  something  else  is  nowhere  stated.  But  in  suggesting 
a  definition  of  due  process  of  law  the  opinion  says  that  this  "  is 
but  another  way  of  saying  that  every  man's  right  to  life,  liberty 
and  property  is  to  be  disposed  of  in  accordance  with  those 
ancient  and  fundamental  principles  which  were  in  existence  when 

•The  opinion  of  the  court,  per  Werner,  J.,  does  not  pass  judgment  on  the  pro- 
priety of  depriving  the  employer  of  a  jury  trial  in  determining  the  question  of  liability 
and  fixing  the  amount  of  compensation,  for  the  reason  that  the  court  was  divided  on 
the  point.  Yet  in  discussing  an  "  admission  "  of  the  proposers  of  the  act  that  the 
legislature  could  not  take  from  an  injured  employee  his  legal  right  of  action,  it  is 
asked:  "  By  what  measure  of  power  or  justice  may  the  legislature  assume  to  take 
from  the  employer  the  right  to  have  his  liability  determined  in  an  action  at  law?" 
A  concurring  opinion  by  Cullen,  C.  J.,  concurred  in  by  Willard  Barllett,  J.,  makes  no 
mention  of  the  deprivation  of  jurj-  trial.  Evidently  five  of  the  judges  believed  that 
it  was  unconstitutional  to  remove  the  determination  of  liability  from  the  sphere  of 
judicial  controversy,  and  two  were  of  the  contrary  opinion. 
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our  constitutions  were  adopted."  Later  it  is  observed  that  under 
our  governmental  system  "  courts  are  not  permitted  to  forget 
that  the  law  is  the  only  chart  by  which  the  ship  of  state  is  to  be 
guided."  And  "law  as  used  in  this  sense"  is  said  to  mean 
"  the  basic  law  and  not  the  very  act  of  legislation  which  deprives 
the  citizen  of  his  rights,  privileges  and  property."  Elsewhere 
there  are  references  to  the  "  fundamental  law  "  and  the  "  funda- 
mental idea  of  property."  It  is  evident  that  the  New  York  court 
regarded  some  of  our  common- law  rules  as  fundamental  and 
some  as  nothing  more  than  doctrines.  Since  the  line  which 
separates  these  two  classes  of  common-law  rules  cannot  be  one 
which  concerns  their  origin  or  their  sanction,  we  must  look  fur- 
ther to  discover  why  the  rule  that  negligence  must  precede  lia- 
bility belongs  in  the  class  of  those  which  are  fundamental. 

It  is  on  this  crucial  question  that  the  opinion  in  the  Ives 
case  is  most  disappointing.  And  this  is  the  question  on  which 
the  decision  turns.  The  common-law  rule  which  the  statute 
repeals  can  hardly  be  regarded  by  the  court  as  necessarily  the 
wisest  rule,  for  the  opinion  says : 

The  argument  that  the  risk  to  an  employee  should  be  borne  by  the 
employer  because  it  is  inherent  in  the  employment  may  be  economi- 
cally sound,  but  it  is  at  war  with  the  legal  principle  that  no  employer 
can  be  compelled  to  assume  a  risk  which  is  inseparable  from  the  work 
of  the  employee. 

This  is  to  say  that  the  statutory  rule  may  be  better  than  the 
common-law  rule,  but  it  is  in  conflict  with  it.  But  the  court 
concedes  that  other  legislation  which  abrogates  the  common 
law  is  entirely  proper.  The  "  economic  and  sociological  argu- 
ments" advanced  in  support  of  the  statute  are  recognized  as 
"  cogent,"  but  the  court  says  that  they  cannot  be  "  allowed  to 
subvert  the  fundamental  idea  of  property." 

The  right  of  property  rests  not  upon  philosophical  or  scientific  specu- 
lations nor  upon  the  commendable  impulses  of  benevolence  or  charity, 
nor  yet  upon  the  dictates  of  natural  justice.  That  right  has  its  founda- 
tion  in  the  fundamental  law.  That  can  be  changed  by  the  people,  not 
by  the  legislatures. 
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Whether  the  "fundamental  law"  to  which  the  court  here  re- 
fers is  the  fundamental  rules  of  common  law,  or  is  the  consti- 
tution, is  not  wholly  clear.  It  would  seem  hardly  necessary  to 
remind  us  that  the  legislature  cannot  change  the  constitution. 
The  more  natural  interpretation  of  the  quotation  is,  therefore, 
that  it  means  that  the  fundamental  common-law  rules  of  pro- 
perty are  included  in  the  constitutional  concept  of  due  process 
of  law,  and  so  cannot  be  altered  except  by  modifying  that  con- 
cept through  amendment  to  the  constitution.  But  this  leaves 
still  unsolved  the  problem  of  distinguishing  between  those  com- 
mon-law rules  which  are  part  of  the  fundamental  idea  of  pro- 
perty and  those  which  are  not. 

The  opinion  contains  no  criticism  of  any  particular  features 
of  the  statute  under  review  except  its  main  purpose  and  effect 
of  imposing  liability  without  fault.  This  result  is  said  to  be  the 
giving  of  a  remedy  where  there  has  been  no  wrong.  "  In  its 
final  and  simple  analysis"  what  the  statute  accomplishes  is 
*'  taking  the  property  of  A  and  giving  it  to  B,  and  that  cannot 
be  done  under  our  constitutions."  Illustrations  adduced  to 
establish  that  the  common  law  and  approved  statutes  furnish 
examples  of  absolute  liability  are  differentiated  on  the  ground 
that  they  do  not  involve  the  rights  of  persons  in  contractual 
relations  with  one  another."  This  distinction  would  of  course 
be  sufficient  if  the  case  at  bar  arose  at  common  law.  But  for 
the  purpose  in  hand,  it  merely  substantiates  the  earlier  statement 
that  the  statute  judged  by  common-law  standards  is  revolution- 
ary. It  does  not  tell  us  why  the  revolution  is  so  serious  as  to 
be  a  deprivation  of  property  without  due  process.  The  opinion 
makes  clear  that  serious  changes  in  important  rules  of  common 
law  are  deprivations  of  property  without  due  process,  but  its 
application  of  the  doctrine  to  the  case  at  bar  seems  to  consist 

'  The  illustrations  of  absolute  liability  referred  to  in  the  opinion  do  not  include  the 
common-law  liability  of  the  carrier  and  the  inn-keeper  as  insurers  of  goods  entrusted 
to  their  care  against  all  loss  except  that  occasioned  by  the  act  of  God  and  the  public 
enemy.  These  instances  cannot  be  dismissed  on  the  ground  that  the  persons  in 
whose  favor  the  liability  runs  had  no  option  to  avoid  the  possibility  of  loss,  as  is 
the  case  with  the  landowner  who  complains  of  injury  from  acts  done  on  the  premises 
of  his  neighbor. 
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mainly  in  asserting  that  the  rule  of  common  law  involved  is  im- 
portant and  fundamental  and  is  seriously  changed. 

This  dearth  of  argument  on  the  crucial  question  .s  the  more 
puzzling  because  the  court  seems  inclined  to  the  view  that  the 
rule  promulgated  by  the  statute  is  a  more  desirable  one  than 
that  developed  by  the  common  law.  There  is  also  a  gap  m  the 
reasoning  of  the  opinion  on  the  question  whether  the  statute  can 
be  iustifled  as  an  exercise  of  the  police  power.  Apparently  the 
court  deems  it  logically  unnecessary  to  entertain  this  question. 
It  does  so,  however,  as  a  matter  of  courtesy  towards  those  who 
favor  the  legislation. 

If  we  are  warranted  in  concluding  that  the  new  statute  violates  pri- 
vate right  by  taking  the  property  of  one  and  giving  it  to  another  with- 
out due  process  of  law,  that  is  reaUy  the  end  of  the  case  But  he 
auspices  under  which  this  legislation  was  enacted,  '^^^^^^/^^^/^^^^ 
trinsic  importance,  entitle  its  advocates  to  the  cons.den.tion  o  eve^ 
argument  in  its  support,  and  we,  therefore,  take  up  the  di^ussion  of 
the  police  power  under  which  this  law  is  sought  to  be  justified. 

« In  order  to  sustain  legislation  under  the  police  power."  says 
the  opinion,  "  the  courts  must  be  able  to  see  that  its  operation 
tends  in  some  degree  to  prevent  some  offense  or  -»^  -  ^^  P/^ 
serve  public  health,  morals,  safety  and  welfare.  Then,  after 
analyzing  the  statute,  it  adds: 

It  does  nothing  to  conserve  the  health,  safety  or  morals  of  the  em- 
ployed and  itimposes  upon  the  employer  no  new  or  affirmative  duties 
:  Responsibilities  in  the  conduct  of  his  business.  Its  sole  purpose  is 
to  make  him  liable  for  injuries  which  may  be  sustained  wholly  without 
L  fault,  and  solely  through  the  fault  of  the  employee  except  where 
^e  latter  fault  is  such  as  to  constitute  serious  and  wilful  misconduct. 

Thus  the  answer  relates  only  to  health,  morals  and  safety  and 
does  not  touch  the  questions  propounded  as  to  public  welfare, 
and  the  prevention  of  some  offense  or  evil. 

Since  the  court  found  the  statute  a  violation  of  the  state  con- 
stitution.  it  was  of  course  not  necessary  to  pass  upon  its  validity 
under  the  United  States  Constitution.  But  the  opinion  states 
that  the  statute  is  challenged  under  both  constitutions  and  af- 
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firms  that  "  it  plainly  constitutes  a  deprivation  of  liberty  and 
property  under  the  federal  and  state  constitutions,  unless  its 
imposition  can  be  justified  under  the  police  power."  This  pos- 
sible justification  for  the  statute  is  then  rejected.  From  this  it 
would  be  inferred  that  the  court  passed  upon  the  federal  as 
well  as  the  state  question.  But  at  the  close  of  the  opinion,  after 
declaring  that  the  compensation  statute  was  not  one  of  "  regu- 
lation "  and  therefore  was  not  sanctioned  by  decisions  of  the 
Supreme  Court  sustaining  statutes  requiring  banks  to  contribute 
to  a  depositors'  guarantee  fund,  it  was  observed : 

As  to  the  cases  of  Nod/g  State  Bank  v.  Haskell  (219  U.  S.  104)  and 
Assaria  State  Bank  v.  Dolley,  (219  U.  S.  121)  we  have  only  to  say 
that  if  they  go  so  far  as  to  hold  that  any  law,  whatever  its  effect,  may 
be  upheld  because  by  the  "  prevailing  morality"  or  the  "  strong  and 
preponderant  opinion"  it  is  deemed  "  to  be  greatly  and  immediately 
necessary  to  the  public  welfare,"  we  cannot  recognize  them  as  controll- 
ing of  our  construction  of  our  own  Constitution.  .  .  .  How  far  these 
late  decisions  of  the  Federal  Supreme  Court  are  to  be  regarded  as  com- 
mitting that  tribunal  to  the  doctrine  that  any  citizen  may  be  deprived 
of  his  private  property  for  the  public  welfare  we  are  not  prepared  to 
decide.     All  that  it  is  necessary  to  affirm  in  the  case  before  us  is  that 
in  our  view  of  the  Constitution  of  our  state,  the  liability  sought  to  be 
imposed  upon  the  employers  enumerated  in  the  statute  before  us  is  a 
taking  of  property  without  due  process  of  law,  and  the  statute  is  there- 
fore void. 

This  seems  to  be  a  declination  to  pass  upon  the  federal  ques- 
tion. Yet  the  unmistakable  inference  from  the  opinion  as  a 
whole  is  that  the  New  York  court  was  fully  persuaded  that  it 
was  a  denial  of  due  process,  in  whatever  constitution  the  words 
are  contained,  to  compel  an  employer  to  pay  for  injuries  not 
caused  by  his  fault.* 

'  From  a  strictly  legal  point  of  view  the  words  "  due  process  of  law  "  must  have 
the  same  meaning  in  the  federal  as  in  the  state  constitution.  There  are,  however, 
good  common-sense  reasons  which  favor  a  more  liberal  interpretation  of  the  federal, 
than  of  the  state  constitution.  In  invalidating  a  statute  under  the  state  constitution, 
the  court  merely  compels  a  resort  to  the  state  electorate  to  amend  the  state  constitu- 
tion. It  says,  in  effect,  that  the  statute  in  question  is  such  a  marked  change  in  the 
existing  legal  system,  that  it  ought  not  to  be  put  into  efiect  by  the  votes  of  majonties 
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The  decision  in  the  Ives  case  aroused  considerable  public 
criticism,  which  resulted  in  an  amendment  to  the  New  York  con- 
stitution designed  for  the  express  purpose  of  sanctioning  work- 
men's compensation  legislation.*  Following  this  amendment, 
the  legislature  passed  another  workmen's  compensation  law 
which  came  before  the  court  of  appeals  in  Matter  of  Jensen  v. 
Southern  Pacific  Co.'  The  statute  was  sustained  under  the 
federal  Constitution  by  an  undivided  court.  Judge  Werner, 
who  wrote  the  opinion  in  the  Ives  case,  did  not  sit  in  the  Jen- 
sen case,  but  he  concurred  in  another  case  decided  the  same 
day  which  applied  the  new  compensation  law.3  Of  the  other 
judges  who  participated  in  the  Ives  decision,  only  Judge  Collin 
and  Judge  (now  Chief  Judge)  Willard  Bartlett  were  on  the 
bench  when  the  Jensen  case  was  decided. 

Judge  Miller,  who  wrote  the  opinion  in  the  Jensen  case,  said 
that  the  Ives  decision  did  not  require  the  court  to  hold  the  new 
compensation  act  invalid  under  the  Fourteenth  Amendment, 
because  the  old  and  the  new  statutes  "  are  essentially  and  fun- 
damentally different."  Both,  however,  made  the  employer 
liable  without  fault  and  denied  him  a  jury  trial  to  decide  the 
question  of  his  liability  and  the  amount  of  compensation.  The 
new  act  did  precisely  what  the  court  had  said  could  not  be  done 
consistently  with  due  process  of  law.  The  features  of  the  former 
statute  relied  on  in  the  Jensen  case  to  avoid  the  precedent  of 

in  both  houses  of  the  legislature  and  the  approval  of  the  governor.  The  court  is  an 
instrument  by  which  appeals  are  taken  from  representative  government  to  the  town- 
meeting  form  of  demficratic  government.  Quite  different  is  the  effect  of  a  decision 
holding  that  state  legislation  is  forbidden  by  the  federal  Constitution,  for  then  the 
appeal  must  be  taken  to  Congress  and  the  legislatures  of  three-fourths  of  the  forty- 
eight  states. 

'  The  important  language  of  the  amendment  is:  •*  Nothing  contained  in  this  con- 
stitution shall  be  construed  to  limit  the  power  of  the  legislature  to  enact  laws  for  the 
protection  of  the  lives,  health  or  safety  of  employees;  or  for  the  payment,  either  by 
employers  or  by  employers  and  employees,  or  otherwise,  either  directly  or  through 
a  state  or  other  system  of  insurance  or  otherwise,  of  compensation  for  injuries  to 
employees  or  for  death  of  employees  resulting  from  such  injuries  without  regard  to 
fault  as  a  cause  thereof." 

•(rgtS)  2>5N.  Y.  514. 
Matter  of  Walker  v.  Qyde  Steamship  Co.,  215  N.  Y.  529. 
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the  Ives  case  were  not  criticized  in  the  opinions  in  that  case. 
The  chief  difference  between  the  two  statutes  was  that  the  first 
left  the  employee  the  option  of  suing  at  common  law  or  seek- 
ing compensation  under  the  statute,  while  the  second  makes  the 
statutory  relief  of  the  employee  exclusive  unless  the  employer 
fails  to  secure  the  payment  of  the  compensation  required  by  the 

act. 

This  difference  is  perhaps  sufficient  to  justify  a  difference  of 
decision,  but  nevertheless  the  spirit  of  the  opinion  in  the  Jensen 
case  is  utterly  opposed  to  that  of  the  opinion  in  the  Ives  case. 
The  court  had  changed  its  attitude.  Judge  Miller  says:  "  We 
should  consider  practical  experience  as  well  as  theory  in  decid- 
ing whether  a  given  plan  in  fact  constitutes  a  taking  of  property 
in  violation  of  the  Constitution."  "  Any  plan  devised  by  the 
wit  of  man  may  in  exceptional  cases  work  unjustly,  but  the  act 
is  to  be  judged  by  its  general  plan  and  scope  and  the  general 
good  to  be  promoted  by  it."  "  This  subject  should  be  viewed 
in  the  light  of  modern  conditions,  not  those  under  which  the 
common-law  doctrines  were  developed."  Such  statements  fur- 
nish fairly  safe  grounds  for  inferring  that  the  statute  involved 
in  the  Jensen  case  would  have  been  sustained  had  it  been  iden- 
tical with  that  declared  unconstitu  ional  in  the  Ives  case.  The 
transition  to  the  changed  viewpoint  was  a  little  the  easier  because 
the  second  statute  was  less  harsh  on  employers  than  was  the 
first.  But  it  is  quite  apparent  that  after  the  amendment  to  the 
state  constitution  the  court  looked  with  new  glasses  at  the  con- 
cept of  due  process  of  law. 

For  the  decision  of  the  Jensen  case,  however,  it  was  unnec- 
essary either  to  overrule  or  to  distinguish  the  Ives  case.  That 
case  was  a  square  decision  with  respect  only  to  the  meaning  of 
the  state  constitution,  of  which  the  highest  state  court  was  the 
final  interpreter.  The  issue  in  the  Jensen  case  involved  the 
meaning,  not  of  the  state,  but  of  the  federal  Constitution.  On 
such  questions  the  state  courts  are  not  the  final  arbiters.*     As 

•Prior  to  1914  a  state  decision  declaring  a  state  statute  invalid  under  the  federal 
Constitution  could  not  be  reviewed  by  the  United  States  Supreme  Court.  Section 
237  of  the  Judicial  Code  limited  the  appellate  jurisdiction  of  the  Supreme  Court  over 
state  decisions  involving  the  constitutionality  of  state  statutes  under  the  federal  Con- 
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the  opinion  in  the  Jensen  case  points  out,  "  upon  the  question 
whether  the  act  offends  the  Constitution  of  the  United  States, 
the  decisions  of  the  United  States  Supreme  Court  are  control- 
ling." And  it  is  primarily  on  the  basis  of  Noble  State  Bank  v. 
Haskell,'  that  the  compensation  statute  is  sustained.  Reliance 
on  this  Supreme  Court  decision,  however,  is  a  departure  from 
the  reasoning  of  the  opinion  in  the  Ives  case,  which  insisted 
that  the  depositors'  guarantee  act  was  a  law  of  *'  regulation " 
while  the  workmen's  compensation  act  was  not. 

Judge  Miller  holds  that,  except  for  the  effect  of  the  compen- 
sation act  on  the  employee,  the  Noble  State  Bank  case  is  decisive 
of  the  question  of  its  validity.  "  A  compulsory  scheme  of  in- 
surance to  secure  injured  workmen  in  hazardous  employments 
and  their  dependents  from  becoming  objects  of  charity  certainly 
promotes  the  public  welfare  as  directly  as  does  the  insurance  of 
bank  depositors  from  loss."  And  the  balance  of  burden  on 
employers  and  resulting  benefit  to  them  is  more  favorable  to  the 
employers  than  is  the  analogous  balance  of  burden  and  benefit 
to  the  banks. 

Solvent  banks  were  thus  required  to  pay  money  into  a  fund  for  the 
direct  benefit  of  others,  the  banks  benefiting  only  indirectly  from  the 
supposed  benefit  to  commerce  and  the  greater  stability  of  banking. 
In  this  case  the  mutual  benefits  are  direct.  Granted,  that  employers 
are  compelled  to  insure  and  that  there  is  in  that  sense  a  taking.  They 
insure  themselves  and  their  employees  from  loss,  not  others.     The  pay- 

stitulion  to  cases  where  the  state  decision  was  in  favor  of  the  validity  of  the  statute. 
The  theory  on  which  the  right  of  review  was  thus  limited  was  that  if  the  state  statute 
was  declared  invalid,  the  one  who  had  claimed  a  right  under  the  federal  Constitution 
had  had  that  right  sustained  by  the  state  court  and  there  was  therefore  no  reason  to 
resort  to  the  federal  courts.  This  theory  neglected  to  take  account  of  the  fact  that 
the  litigant  who  relied  on  the  statute  and  the  public  of  the  state  were  as  much  inter- 
ested in  the  constitutional  question  as  was  the  litigant  who  contested  the  validity  of 
the  statute.  By  the  Act  of  December  23,  1914,  ch.  2  (38  Stat.  L.  790),  section  237 
of  the  Judicial  Code  was  amended  so  as  to  permit  the  Supreme  Court  "  to  require,  by 
certiorari  or  otherwise,"  any  case  in  which  is  drawn  in  question  the  validity  of  a  state 
r.tatute  under  the  federal  Constitution  ♦'  to  be  certified  to  the  Supreme  Court  for  its 
review  and  determination  .  .  .  although  the  decision  in  such  case  may  have  been 
against  the  validity  of  the  state  statute  "  claimed  to  be  repugnant  to  the  federal 
Constitution. 

'  (191 1)  2».9  U.  S.  104. 
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mcnt  of  the  required  premiums  exempts  them  from  further  liability. 
The  theoretical  taking  no  doubt  disappears  in  practical  experience. 
As  a  matter  of  fact  every  industrial  concern,  except  the  very  large  ones 
who  insure  themselves,  have  for  some  time  been  forced  by  conditions, 
not  by  law,  to  carry  accident  indemnity  insurance.  A  relatively  small 
part  of  the  sums  thus  paid  actually  reached  injured  workmen  or  their 
dependents.  With  the  economic  saving  of  the  present  scheme,  insur- 
ance in  the  long  run  should  certainly  be  as  cheap  as  under  the  old 
wasteful  plan,  and  the  families  of  all  injured  workmen,  not  a  part  only, 
will  receive  some  compensation  for  the  loss  of  earning  power  of  the 
wage  earner. 

The  difficulty  which  the  workmen's  compensation  statute 
raises  with  respect  to  employees  arises  from  the  fact  that  it  cuts 
off  the  common-law  right  of  action  for  injuries  caused  by  negli- 
gence. This  was  the  difficulty  which  caused  the  commissioners 
who  framed  the  first  statute  to  make  it  optional  as  to  employees.' 
This  loss  of  the  common-law  right  of  action  Judge  Miller  calls 
the  employee's  "  contribution  to  an  insurance  scheme  designed 
for  his  benefit"  which  "  may  be  justified  on  precisely  the  same 
grounds  as  the  contribution  exacted  of  the  employer  has  been." 

When  he  enters  into  the  contract  of  employment,  he  is  now  assured  of 
a  definite  compensation  for  an  accidental  injury  occurring  with  or 
without  fault  imputable  to  the  employer  and  is  afforded  a  remedy,  which 
is  prompt,  certain  and  inexpensive.  In  return  for  those  benefits  he  is 
required  to  give  up  the  doubtful  privilege  of  having  a  jury  assess  his 
damages,  a  considerable  part  of  which,  if  recovered  at  all  after  long 
delay,  must  go  to  pay  expenses  and  lawyers'  fees.'' 

•The  contention  that  workmen's  compensation  statutes  deprive  employers  and  em- 
ployees of  the  constitutional  right  to  a  jury  trial  was  disposed  of  by  the  Washington 
supreme  court  in  State  ex  re/.  Davis-Smith  Co.  v.  Clausen  (65  Wash.  156)  by 
saying  that  the  right  to  trial  by  jury  is  only  for  causes  of  action  recognized  by  the 
law.  The  right  to  trial  by  jury  is  incident  to  the  right  of  action,  and  the  constitu- 
tional provision  requiring  a  jury  trial  does  not  prohibit  the  legislature  from  defining 
what  shall  constitute  a  cause  of  action.  In  considering  the  same  objection,  the 
Montana  supreme  court  said  in  Cunningham  v.  North  Western  Improvement  Co. 
(44  Mont.  180)  :  "  We  find  nothing  in  the  constitution  to  indicate  that  it  is  incum- 
bent upon  the  legislature  to  preserve  the  present  system  of  actions  for  negligence  so 
as  to  cover  future  happenings." 

»  Judge  Miller  suggests  further  that  if  at  common  law  the  employee  assumes  the 
risk  of  a  fellow-servant's  negligence  and  the  risk  of  negligence   imputable  to  the 
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There  will  of  course  be  accidents  occasioned  by  the  negligence 
of  employers,  for  which  the  injured  workmen  could  recover  more 
at  common  law  than  under  the  statute.     As  Judge  Miller  points 
out,  though  the  employee  is  not  deprived  of  all  remedy  for  an 
injury  which  would  be  actionable  at  common  law,  under  the 
statutory  remedy  "  the  compensation  or  recovery  is  limited,  and 
that  in  a  sense  may  constitute  a  taking."     The  significant  feature 
of  the  reasoning  in  answer  to  this  consideration  is  that  it  regards 
the  employees  as  a  class,  and  looks  at  the  benefit  which  the  class 
as  a  whole  will  derive  from  the  statute  rather  than  at  possible 
disadvantages  which  will  accrue  to  the  few  who  might  otherwise 
win  large  verdicts  at  the  hands  of  a  jury.     Judge  Miller  regards 
the  statute  from  the  standpoint  of  its  general  operation  and 
effect,  rather  than  from  that  of  the  most  grievous  deprivation  it 
may  occasion  in  a  few  isolated  instances.     After  calling  it  fun- 
damentally fair,  he  says :  "  Of  course,  I  do  not  speak  of  details, 
which  may  or  may  not  be  open  to  criticism,  but  which,  granting 
the  validity  of  the  underlying  principle,  are  plainly  within  the 
province  of  the  legislature."     This  is  the  same  canon  of  judg- 
ment which  Mr.  Justice  Holmes  applied  when  he  said  of  possible 
ill  results  of  a  statute:  "Now  and  then  an  extraordinary  case 
may  turn  up,  but  constitutional  law,  like  other  mortal  contri- 
vances, has  to  take  some  chances,  and  in  the  great  majority  of 
instances,  no  doubt,  justice  will  be  done."  * 

The  opinion  in  the  Jensen  case  might  for  the  most  part 
have  been  a  dissenting  opinion  in  the  Ives  case.  The  economic 
and  sociological  arguments  which  the  Ives  opinion  called  cogent 
but  dismissed  as  immaterial  are  the  basis  of  the  reasoning  in 
the  Jensen  opinion.  The  disadvantages  of  the  common-law 
rules  were  contrasted  with  the  advantages  of  their  statutory 
substitutes.     It  was  not  by  the  use  of  such  terms  as  "  basic  " 

master  where  the  danger  is  obvious,  it  would  not  be  a  great  extension  "  for  the  leg- 
islature to  provide  that  the  employee  should  assume  the  risk  of  all  accidental  injuries. 
••  And  if  that  can  be  done,"  he  adds,  "  it  is  certainly  competent  for  the  legislature 
to  provide  by  the  creation  of  an  insurance  fund  for  a  limited  compensation  to  the 
employee  for  all  accidental  injuries,  regardless  of  whether  there  was  a  right  of  action 
for  them  at  common  law."  This  argument  goes  far  towards  allowing  the  legislature 
free  rein  in  abolishing  rights  of  action  given  by  the  common  law. 
»Blixm  w.  Nelson  (1911)  222  U.  S.  I,  at  p.  7. 
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and  "  fundamental  "  on  the  one  hand  and  "  revolutionary  "  on 
the  other  that  a  solution  was  reached.  The  test  of  due  process 
was  a  test  of  practical  consequences.  The  grounds  of  the  de- 
cision can  be  found  from  reading  the  opinion.  So  different 
are  the  methods  of  reasoning  employed  from  those  in  the  Ives 
opinion  that  a  detailed  comparison  of  the  two  opinions  is  im- 
possible. One  is  devoted  largely  to  stating  standards  which  it 
does  not  specifically  apply,  and  the  other  to  applying  standards 
which  it  does  not  specifically  state.  In  spite  of  the  Hibernicism 
we  are  warranted  in  saying  that  the  Jensen  opinion  recognizes 
both  the  absence  of  a  standard  and  the  considerations  which 
should  govern  its  application.  "  Fortunately,"  says  Judge 
Miller,  "  the  courts  have  not  attempted  to  define  the  limits  of 
the  police  power.  Its  elasticity  makes  progress  possible  under 
a  written  constitution  guaranteeing  individual  rights."  And 
then  he  indicates  the  way  of  reaching  conclusions  and  states 
the  conclusion  he  has  reached :  "  The  question  is  often  one  of 
degree.  The  act  before  us  seems  to  be  fundamentally  fair  to 
both  employer  and  employee." 

Ill 
The  New  York  statute  came  before  the  Supreme  Court  of 
the  United  States  in  New  York  Central  Railroad  Co.  v.  White,* 
and  was  sustained  without  dissent.  On  the  same  day  the  court 
approved  of  the  Iowa  compensation  statute  in  Hawkins  v. 
Bleakly."  The  opinions  in  both  cases  were  by  Mr.  Justice 
Pitney.     The  opinion  in  the  Iowa  case  deals  with  minor  con- 

»  243  U.  S.  188.  In  the  same  case  in  the  New  York  courl  of  appeals  (216  N.  Y. 
653)  no  opinion  was  rendered.  The  statute  was  sustained  on  the  authority  of  the 
Jensen  case  «/.  sup,,  p.  548,  n.  2.  The  Jensen  case  also  went  up  to  the  Supreme 
Court  of  the  United  States  and  was  there  reversed  on  the  ground  that  the  statute, 
though  constitutional,  was  not  applicable  to  employees  who  by  reason  of  the  nature 
of  their  employment  were  within  the  admiralty  jurisdiction  of  the  federal  courts  (244 
U.  S.  205).  The  practical  effect  of  this  decision  was  overcome  by  an  Act  of  Con- 
gress (October  6,  191 7,  Public,  no.  82,  Sixty  fifth  Congress)  which  amended  sections 
24  and  256  of  the  Judicial  Code,  adding  to  the  clauses  giving  the  federal  courts  juris- 
diction of  all  civil  cases  of  admirahy  and  maritime  jurisdiction,  and  making  that 
jurisdiction  exclusive  of  the  courts  of  the  states,  an  exception  which  saves  '♦  to  claim- 
ants the  rights  and  remedies  under  the  workmen's  compensation  law  of  any  state." 

•243  U.  S.  210. 
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tentions  based  on  peculiar  provisions  of  the  Iowa  statute.'     The 

major  issues  are  considered  in  the  New  York  case. 

The  opponents  of  the  statute  urged  that  it  "  strikes  at  the 
fundamentals  of  constitutional  freedom  of  contract,"  and  re- 
minded  the  court  of  some  of  its  previous  declarations  couched 
in  general  terms.     Mr.  Justice  Pitney  made  answer  that  it  was 
not  the  purpose  of  the  court  to  qualify  or  weaken  these  dec- 
larations.    "We  recognize,"  he  said,  "that  the  statute  under 
review  does  measurably  limit  the  freedom  of  employer  and  em- 
ployee "  and  that"  it  cannot  be  supported  except  on  the  ground 
that  it  is  a  reasonable  exercise  of  the  police  power."     Such 
general  statements  about  the  right  of  property  and  of  contract 
which  appear   in  many  judicial  opinions  are  merely  an  em- 
broidered way  of    referring   to   the  constitutional   provisions 
against  taking  liberty  or  property.     They  are  but  half  truths  if 
they  omit  reference  to  the  qualifying  clause  "  without  due  pro- 
cess of  law."     They  are  preambulary  merely  and  not  part  of 
the  reasoning  on  which  the  decisions  are  based.'     In  the  briefs 

iThe  Iowa  statute  provides  for  an  elective  compensation  law.     If  the  en.ployer 
does  not  accept  the  act.  he  loses  his  common-law  defenses  of  assumption  of  risk 
contributory  negligence  and  the  benefit  of  the  fellow-servant  rule,  and  he  is  compelled 
to  establish  affirmatively  that  the  injury  was  not  the  result  of  his  negl'g<="«^        ^^ 
is  the  result  whether  the  employee  on  his  part  accepts  or  rejects  the  act.     But  where 
the  employee  rejects  it  and   the  employer  accepts  it."  then  the  employer  when  sv^d 
may  plead  and  rely  on  all  his  common -law  defenses.     The  statute  further  provides 
thai  where  an  employee  elects  to  reject  the  act.  he  must  file  an  affidavit  stating  who. 
if  anybody,  requested  or  suggested  that  he  should  do  so.     If  it  appears  that  ,he  em- 
ployer or  his  agent  made  such  suggestion,  the  employee  shall  be  ^^-^'^^'^  P;^ 
sumed  to  have  been  unduly  influenced,  and  his  rejection  of  the  act  is  void.      Ihesc 
various  provisions,  it  was  contended,  bear  more  harshly  on  enjployers  than  on  em 
ployees  and  therefore  deny  employers  the  equal  protection  of  the  laws.     B  U  the 
court  answered  that  the  power  of  the  state  over  presumptions  and  over  the  employer  s 
common-law  defenses  was  sufficient  to  warrant  these  changes  of  ^hc  common   aw 
quite  apart  from  their  inclusion  in  the  compensation  act  as  inducements  «° J^^'^y^'* 
to  accept.     They  are  therefore   proper  when  the  "  power  has  been  qualifiedly  exer- 
cised, without  unreasonable  discrimination." 

. ..  We  get  no  accurate  idea  of  its  [the  police  power's]  limitations  by  opposing  to 
it  the  declarations  of  the  Fourteenth  Amendment.  .  .  A  ^^-»"JX^ ';^^^^;^; 
5ary.  and  we  must  consider  what  it  is  of  life,  hberty  and  property  that  the  Constitu- 
tioTprotects.  ...  We  know  that  it  is  of  the  essence  of  liberty-mdeed.  we  may 
say  of  life-that  there  shall  be  freedom  of  contract,  and  yet  there  may  be  limitations 
upon  such  freedom.     We  know  that  in  the  concept  of  property  there  are  the  nghts 
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of  counsel  they  give  fervor  to  argument,  rather  than  light.  Mr. 
Justice  Pitney  paused  but  a  moment  to  dismiss  them  before 
turning  to  the  vital  issue  in  the  case. 

He  finds  the  compensation  statute  an  exercise  of  the  police 
power  because  "  the  subject  matter  in  respect  of  which  freedom 
of  contract  is  restricted  is  the  matter  of  compensation  for  human 
life  or  limb  lost  or  disability  incurred  in  the  course  of  hazard- 
ous employment,  and  the  public  has  a  direct  interest  in  this  as 
affecting  the  common  welfare."  Quoting  from  Holden  v. 
Hardy,'  he  adds:  "  The  whole  is  no  greater  than  the  sum  of  all 
the  parts,  and  when  the  individual  health,  safety,  and  welfare 
are  sacrificed  or  neglected,  the  state  must  suffer."  He  meets 
the  argument  which  prevailed  in  the  Ives  case  to  the  effect  that 
the  statute  was  not  a  "  regulation,"  because  it  imposed  no  rule 
of  conduct  upon  the  employer  with  respect  to  the  conditions  in 
his  factory,  by  saying :   ^ 

This  statute  does  not  concern  itself  with  measures  of  prevention, 
which  presumably  are  embraced  in  other  laws.  But  the  interest  of  the 
public  is  not  confined  to  these.  One  of  the  grounds  of  its  concern 
with  the  continued  life  and  earning  power  of  the  individual  is  its  in- 
terest in  the  prevention  of  pauperism,  with  its  concomitants  of  vice 
and  crime.  And,  in  our  opinion,  laws  regulating  the  responsibility  of 
employers  for  the  injury  or  death  of  employees,  arising  out  of  the  em- 
ployment, bear  so  close  a  relation  to  the  protection  of  the  lives  and 
safety  of  those  concerned  that  they  properly  may  be  regarded  as  coming 
within  the  category  of  police  regulations. 

This  reference  to  the  police  power  is  made  towards  the  close 
of  the  opinion,  seemingly  by  way  of  rebuttal  to  the  argument 
for  the  employer.  If  the  statute  could  be  justified  only  as  an 
exercise  of  the  police  power,  it  would  seem  that  the  question 
whether  its  purpose  was  public  must  be  the  primary  one  in  the 

of  its  acquisition,  disposition  and  enjoyment— in  a  word,  dominion  over  it.  Yet  all 
of  these  rights  may  be  regulated.  Such  are  the  declarations  of  the  cases,  become 
platitudes  by  frequent  repetition  and  many  instances  of  application."  Mr.  Justice 
McKcnna,  in  Hall  v.  Geiger- Jones  Co.  (191 7)  242  U.  S.  539,  at  pp.  548-549- 

*(l898)  169  U.  S.  366.  at  p.  397.  The  words  referred  to  in  Mr.  Justice  Brown's 
opinion  in  Holden  v.  Hardy  were  contained  in  quotation  marks,  but  no  reference 
was  given. 
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case  But  Mr.  Justice  Pitney  does  not  mention  it  until  after  he 
has  shown  that  the  statute  is  due  process  because  it  affords  a 
legitimate  substitute  for  the  rules  of  common  law,  takmg  away 
some  burdens  and  imposing  others  in  their  place.  This  order 
of  treatment  suggests  that  statutes  which  can  be  regarded  as  m 
the  nature  of  amendments  of  the  rules  of  common  law  might 
be  sustained  even  though  they  did  not  fall  within  recognized 
heads  of  the  police  power.  The  suggestion  may  be  a  fanciful 
one  but  it  finds  some  support  in  the  fact  that  a  considerable 
part  of  Mr.  Justice  Pitney's  opinion  is  directed  to  comparing 
the  statute  with  the  common-law  rules  which  it  supersedes. 

It  is  made  clear  that  the  court  is  sustaining  simply  the  par- 
ticular statute  before  it  and  is  not  passing  judgment  on  other 
legislative  measures  which  alarmists  might  suggest  as  impliedly 
sanctioned  if  the  compensation  law  is  allowed  to  stand.'     "It 
perhaps  may  be  doubted,"  says  the  learned  justice,  "whether 
the  state  could  abolish  all  rights  of  action,  on  the  one  hand,  or 
all  defenses,  on  the  other,  without  setting  up  something  ade- 
quate in  their  stead."     The  doubt  indicates  a  different  attitude 
from  that  of  Judge  Miller  in  his  suggestion  that  the  employee 
cannot  complain  of  the  loss  of  his  common-law  remedy  because 
the  state  might  have  required  him  to  assume  all  the  risks  of  the 
employment.'     "  No  such  question,"  says  Mr.  Justice  Pitney, 
"  is  here  presented,  and  we  indicate  no  opinion  upon  it.     Ihe 
statute  under  consideration  sets  aside  one  body  of  rules  only  to 
establish  another  system  in  its  place." 

Then  follows  a  comparison  between  the  old  and  the  new 
rules.  The  employer  loses  his  "  defense  respecting  the  question 
of  fault  "  and  "  is  assured  that  the  recovery  is  limited,  and  that 
it  goes' directly  to  the  relief  of  the  designated  beneficiary." 
The  employee  loses  his  chance  to  "  recover  as  much  as  before 
in  case  of  being  injured  through  the  employer's  negligence 
and  becomes  "  entitled  to  moderate  compensation  in  all  cases 
of  injury,  and  has  a  certain  and  speedy  remedy  without  the 
difficulty  and  expense  of  establishing  negligence  or  proving  the 

« For  an  instance  of  the  argument  from  apprehension,  see  n.  i,  p.  568  in/ra. 
«Seen.  2,  p.  55' »  ^"Z'"''- 
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amount  of  his  damages."  Where  before  he  assumed  "  the  en- 
tire consequences  of  all  ordinary  risks  of  the  occupation,"  he 
now  "  assumes  the  consequences,  in  excess  of  the  scheduled 
compensation,  of  risks  ordinary  and  extraordinary."  Each 
gains  something  for  his  losses  and  loses  something  for  his  gains. 
"  The  act  is  evidently  intended  as  a  just  settlement  of  a  difficult 
problem,  affecting  one  of  the  most  important  of  social  relations, 
and  it  is  to  be  judged  in  its  entirety." 

One  of  the  considerations  just  touched  upon  deserves  elabor- 
ation. It  is  counted  as  one  of  the  gains  of  the  employer  that 
the  amounts  paid  go  "  directly  to  the  relief  of  the  designated 
beneficiary."  The  circumstances  attending  the  lives  of  his 
laboring  force  are  matters  of  selfish  concern  to  the  employer. 
Enlightened  employers  have  not  waited  to  learn  this  from  the 
Supreme  Court.  The  continuity  of  their  labor  force  is  favored 
by  speedy  payments  which  promote  rapid  recover}'  of  those  who 
are  injured.  A  cause  of  ill-feeling  is  removed  when  liability 
for  injuries  and  the  amount  of  compensation  are  determined  by 
automatic  adjustment  rather  than  by  litigious  wrangle. 

Of  doubtful  validity  is  the  suggestion  made  in  the  opinion 
that  "  as  the  employee's  assumption  of  ordinary  risks  at  common 
law  presumably  was  taken  into  account  in  fixing  the  rate  of 
wages,  so  the  fixed  responsibility  of  the  employer,  and  the  mod- 
ified assumption  of  risk  by  the  employee  under  the  new  system, 
presumably  will  be  reflected  in  the  wage  scale."  The  assump- 
tion that  wages  are  higher  in  proportion  to  occupational  hazard 
has  long  been  disproved  by  the  facts.  *  Steeple  jacks  get  high 
wages  because  the  risk  is  notorious,  and  few  there  be  who  enter 
the  employment,  but  miners  and  railway  trainmen  are  not 
similarly  favored. 

The  major  contention  urged  in  opposition  to  the  statute  was 
of  course  the  complaint  that  it  imposes  liability  where  there  is 
no  fault.  The  specific  consideration  of  this  objection  was 
prefaced  by  the  statement  that  "  no  person  has  a  vested  interest 
in  any  rule  of  law,  entitling  him  to  insist  that  it  shall  remain 
unchanged  for  his  benefit."     It  was  then  pointed  out  that  "  lia- 

*  Seager,  Social  Insurance,  pp.  56,  57. 
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bility  without  fault  is  not  a  novelty  in  the  law."  Reference  is 
made  to  the  common-law  liability  of  the  carrier  and  the  inn- 
keeper, and  of  those  who  keep  mischievous  animals  or  use  fire 
or  other  dangerous  agencies.  The  point  made  in  the  Ives  case 
that  such  liability  without  fault  was  imposed  in  favor  of  those 
who  were  not  in  contractual  relations  with  the  person  made 
responsible  is  not  touched  upon.  With  respect  to  the  carrier 
and  the  inn-keeper  it  is  not  true. 

The  closest  common-law  analogy  to  the  compensation  sta- 
tutes is  found  in  the  maxim  of  Respondeat  Superior.  The  ap- 
plication of  this  maxim  is  said  to  make  the  employer  liable 
when  he  is  "  entirely  blameless,"  when  he  has  "  exercised  the 
utmost  human  foresight  to  safeguard  the  employee."  Quoting 
from  Best,  C.  J.,  in  Hall  v.  Smith,'  Mr.  Justice  Pitney  says  that 
the  maxim  is  "  bottomed  on  this  principle,  that  he  who  expects 
to  derive  advantage  from  an  act  which  is  done  by  another  for 
him,  must  answer  for  any  injury  which  a  third  person  may  sus- 
tain from  it."  The  provision  for  compulsory  compensation  is 
merely  an  extension  of  this  doctrine.  It  "  cannot  be  deemed 
to  be  an  arbitrary  or  unreasonable  application  of  the  principle, 
90  as  to  amount  to  a  deprivation  of  the  employer's  property 
without  due  process  of  law." 

The  pecuniary  loss  resulting  from  the  employee's  death  or  disable- 
ment must  fall  somewhere.  It  results  from  something  done  in  the 
course  of  an  operation  from  which  the  employer  expects  to  derive  a 
profit.  In  excluding  the  question  of  fault  as  a  cause  of  the  injury,  the 
act  in  effect  disregards  the  proximate  cause  and  looks  to  one  more  re- 
mote,— the  primary  cause  as  it  may  be  deemed, — ^and  that  is,  the  em- 
ployment itself. 

Earlier  in  the  opinion,  in  considering  whether  "  the  new  ar- 
rangement is  arbitrary  and  unreasonable,  from  the  standpoint 
of  natural  justice,"  Mr.  Justice  Pitney  points  out  that  the  physi- 
cal suffering  from  injuries  must  be  borne  by  the  employee 
alone.  But,  besides  this,  he  says,  •*  there  is  the  loss  of  earning 
power — a  loss  of  that  which  stands  to  the  employee  as  his 
capital  in  trade." 

*  2  Bing.  156,  130  Eng.  Reprint  265. 
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This  is  a  loss  arising  out  of  the  business,  and,  however  it  may  be 
charged  up,  is  an  expense  of  the  operation,  as  truly  as  the  cost  of  re- 
pairing broken  machinery  or  any  other  expense  that  ordinarily  is  borne 
by  the  employer.  Who  is  to  bear  the  charge?  It  is  plam  that,  on 
grounds  of  natural  justice,  it  is  not  unreasonable  for  the  state,  while 
relieving  the  employer  from  responsibility  for  damages  measured  by 
common- law  standards  and  payable  in  cases  where  he  or  those  for  whose 
conduct  he  is  answerable  are  found  to  be  at  fault,  to  require  him  to 
contribute  a  reasonable  amount,  and  according  to  a  reasonable  and 
definite  scale,  by  way  of  compensation  for  the  loss  of  earning  power  in- 
curred  in  the  common  enterprise,  irrespective  of  the  question  of  negli- 
gence,  instead  of  leaving  the  entire  loss  to  rest  where  it  may  chance 
to  fall— that  is,  upon  the  injured  employee  or  his  dependents. 

If  it  is  reasonable  to  make  the  employer  bear  a  part  of  this 
loss  as  one  of  the  expenses  of  operation,  when  his  own  negli- 
gence has  not  contributed   to   it,  the   remaining   question   is 
whether  the  reasonableness  vanishes  in  those  cases  where  the 
loss  is  directly  traceable  to  the  negligence  of  the   employee. 
The  opinion  does  not  argue  the  question  whether  the  employer's 
defenses  of  contributory  negligence  can  be  abolished,  for  pre- 
vious decisions  had  settled  that  they  could.     But  the  significance 
of  the  employee's  negligence  is  somewhat  different  when  the 
employer's  negligence  is  not  an  essential  element  in  the  right 
to  get  compensation.     In  dealing  with  this  consideration,  Mr. 
Justice  Pitney  calls  attention  to  the  circumstances  which  afforded 
the  opportunity  for  the  employee's  negligence  and  which  may 
have  contributed  to  it,  and  adds : 

The  lawmaker  reasonably  may  have  been  influenced  by  the  belief  that, 
in  modem  industry,  the  utmost  diligence  in  the  employer's  service  is 
in  some  degree  inconsistent  with  adequate  care  on  the  part  of  the  em- 
ployee for  his  own  safety  ;  that  the  more  intentiy  he  devotes  himself  to 
the  work,  the  less  he  can  take  precautions  for  his  own  safety. 

And  it  is  further  pointed  out  that  "  the  consequences  of  a  dis- 
abling or  fatal  injury  are  precisely  the  same  to  the  parties  im- 
mediately affected,  and  to  the  community,  whether  the  proxi- 
mate cause  be  culpable  or  innocent."  This  latter  observation 
must  be  taken  in  connection  with  the  point  previously  made 
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that  the  loss  "  results  from  something  done  in  the  course  of  an 
operation  from  which  the  employer  expects  to  derive  a  profit." 
From  the  foregoing  review  it  is  apparent  that  the  reasoning 
of  the  opinion  consisted  almost  entirely  of  the  "  economic  and 
sociological  arguments"  which  the  New  York  court  in  the  Ives 
case  dismissed  as  not  pertinent  to  the  constitutional  issue.     To 
the  Supreme  Court  of  the  United   States,  the  considerations 
which   determine  the  meaning  of  "  due  process  of  law "  are 
practical  considerations.     The  court  inquires  how  the  statute 
will  work  out  in  practice.     It  compares  the  burdens  and  the 
benefits  and  strikes  a  balance  between  them.     The  mere  fact 
that  the  statute  changes  the  common  law  is  dismissed  as  imma- 
terial.    What  is  important  is  the  extent  of  the  change  and  the 
comparative  merits  of  the  statutory  rules  and  those  developed 
at  common  law.      The  Supreme  Court  offers  no  comfort  to 
those  in  search  of  a  complete  definition  of  the  concept  of  due 
process.     But  it  tells  us  clearly  the  methods  by  which  the  con- 
stitutional provision  will  be  applied  to  specific  cases.     Not  by 
doctrinaire  assertion,  but  by  the  formation  of  practical  judg- 
ments will  it  be  determined  whether  statutes  are  consistent  or 
inconsistent  with  the  requirements  of  due  process.     Men  may 
differ  as  to  the  wisdom  of  the  specific  judgments  which  the  court 
from  time  to  time  may  form.     But  only  those  who  are  ignorant 
that  law  is  an  instrument  for  regulating  practical  affairs  will  have 
anything  but  praise  for  the  method  by  which  the  judgments  are 
reached. 

IV 

The  Washington  statute  which  came  before  the  Supreme 
Court  in  Mountain  Timber  Co.  v.  Washington '  differed  from 
the  New  York  and  Iowa  statutes  in  one  important  respect.  The 
industries  of  the  state  are  divided  into  classes  on  the  basis  of 
their  hazardous  character.  Each  employer  in  each  class  contri- 
butes to  the  compensation  for  all  injuries  in  that  class,  even 
though  no  injury  occurs  in  his  particular  establishment.  This 
is  accomplished    by  compulsory  assessments  to  a  state  fund. 

'  243  u.  S.  219. 
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The  rates  of  assessment  vary  in  the  different  classes,  and  pro- 
vision is  made  for  adjusting  the  rates  and  reclassifying  the 
various  industries  as  experience  may  advise.  The  statute  was 
sustained  by  a  vote  of  five  to  four.  Mr.  Justice  Pitney  wrote 
the  opinion.  With  him  concurred  Justices  Holmes,  Day,  Bran- 
deis  and  Clarke.  The  dissentients  were  the  Chief  Justice  and 
Justices  McKenna,  Van  Devanter  and  McReynolds.  There  was 
no  dissenting  opinion. 

The   first   question  considered    by  Mr.  Justice  Pitney  was 
"  whether  the  main  object  of  the  legislation  is,  or  may  reason- 
ably be  deemed  to  be,  of  general  and  public  moment,  rather 
than   of    private   and    particular   interest."      The    affirmative 
answer  was  supported  by  reference  to  New  York  Central  Ry. 
Co.  V.  White '  and  by  argument  in  favor  of  the  power  of  the 
state  to  provide  pensions  to  those  whom  the  Washington  court 
called  the  "  soldiers  of  organized  industry."     Mr.  Justice  Pitney 
referred  to  the  industrial  occupations  as  "  so  necessary  to  de- 
velop the  resources  and  add  to  the  wealth  and  prosperity  of 
the  state,"  and  said  that  "  a  machine  as  well  as  a  bullet  may 
produce  a  wound,  and  the  disabling  effect  may  be  the  same." 
Direct  compensation  to  employees  in  industry  is  by  clear  im- 
plication called  as  legitimate  a  public  function  as  is  the  expend- 
iture of  ••  public  moneys  to  provide  hospital  treatment,  artificial 
limbs,  or  other  like  aid  to  persons  injured  in  industry,  and 
homes  or  support  for  the  widows  and  orphans  of  those  killed." 
The  difficult  question  in  the  case  and  the  one  which  un- 
doubtedly occasioned   the  difference   of   opinion   among   the 
judges  was  whether  it  was  reasonable  to  impose  the  cost  on 
employers  by  the  method  adopted.     The  idea  that  the  losses 
in  any  given  class  might  be  so  heavy  that  the  assessments  re- 
quired from  that  class  would  leave  no  suflftcient  margin  for 
reasonable  profits  was  met  with  the  suggestion  that  any  industry 
in  which  the  "  human  wastage"  was  so  great  might  be  prohi- 
bited entirely.     This  is  a  significant  rebuke  to  one  of  the  argu- 
ments by  which  the  old  common  law  of  assumption  of  risks 
used  to  be  supported— the  argument  that  if  employers  rather 

» 243  U.S.  188. 
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than  employees  were  compelled  to  assume  the  risk,  business 
could  not  be  carried  on.' 

The  state  court  had  sustained  the  charges  imposed  upon 
employers  as  •'  a  license  tax  upon  the  occupation,  partaking  of 
the  dual  nature  of  a  tax  for  revenue  and  a  tax  for  purposes  of 
regulation."  Though  the  Supreme  Court  stated  that  the  vali- 
dity of  the  statute  "  depends  not  upon  how  it  is  characterized, 
but  upon  its  practical  operation  and  effect,"  it  nevertheless  re- 
ferred to  the  act  several  times  as  one  imposing  an  "  occupation 
tax  "  and  apparently  did  not  base  its  validity  solely  upon  the 
police  power.  In  deciding  whether  various  classifications  have 
denied  the  equal  protection  of  the  laws,  the  court  has  been 
more  tolerant  toward  classification  for  purposes  of  taxation 
than  for  purpose  of  regulation.*  So  it  seems  quite  likely 
that  the  Washington  compensation  statute  was  more  easily  sus- 
tained because  it  could  be  referred  in  part  to  the  taxing  power. 

Mr.  Justice  Pitney  suggested  no  argument  in  favor  of  distri- 
buting the  cost  of  all  accidents  in  each  class  among  all  the 
members  of  that  class,  except  the  fact  that  no  management, 
however  careful,  can  afford   immunity  from   the  injuries.     It 

*  In  Dynen  v.  Leach,  26  L.  J.  n.  s.  Ex.  221  (1857)  Pollock,  C.  B.,  said:  "A 
master  is  not  bound  to  use  the  safest  method.  A  pair  of  steps  is  safer  than  a  ladder, 
but  business  could  not  go  on  if  the  ladders  were  discarded." 

'In  Billings w.  Illinois,  188  U.  S.  07,  Mr.  Justice  McKenna  declared:  "The  taxing 
power  of  a  state  is  one  of  its  most  extensive  powers.  It  cannot  be  exercised  upon 
persons  grouped  according  to  their  complexions.  It  can  be  exercised  if  they  are  grouped 
according  to  their  occupations.  A  state  may  regulate  or  suppress  combination  to  restrict 
the  sale  of  products.  The  power  cannot  be  exerted  to  forbid  combinations  among 
those  who  buy  products,  and  permit  combinations  among  those  who  grow  or  raise  pro- 
ducts. Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  ^o.  And  yet,  exercising  its  taxing 
power,  it  has  been  decided,  that  a  state  may  make  that  discrimination.  American 
Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  89."  With  the  case  last  cited,  compare 
McKarland  v.  American  Sugar  Refining  Co.  (1916)  241  U.  S.  79,  which  declared 
invalid  a  police  statute.  In  the  Connolly  case  cited  by  Mr.  Justice  McKenna,  Mr. 
Justice  Harlan  observed:  *'  It  is  one  thing  to  exert  the  power  of  taxation  so  as  to 
meet  the  exf>enses  of  government,  and  at  the  same  time,  indirectly,  to  build  up  or 
protect  particular  interests  or  industries.  It  is  quite  a  different  thing  for  the  state, 
under  its  general  police  power,  to  enter  the  domain  of  trade  or  commerce,  and  dis- 
criminate against  some  by  declaring  that  particular  classes  within  its  jurisdiction  shall 
be  exempt  from  the  operation  of  a  general  statute  making  it  criminal  to  do  certain 
things  connected  with  domestic  trade  or  commerce." 
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might  well  have  been  pointed  out  that  in  practice  the  burden 
imposed  on  employers  by  the  Washington  act  is  not  likely  to 
be  any  more  severe  than  that  resulting  from  the  New  York 
statute  which  the  court  unanimously  sustained.     If  New  York 
employers  do  not  insure  either  with  private  companies  or  with 
the  state  fund,  they  may  be  required  to  deposit  with  the  state 
Industrial  Commission  securities  of  the  kind  prescribed  in  the 
Insurance  Law  in  an  amount  to  be  determined  by  the  commis- 
sion.    If   New   York  employers  choose   to   insure,  they  pay 
whether  they  have  losses  or  not.     If  they  do  not  insure,  they 
undoubtedly  suffer  some  financial  loss  in  buying  and  setting 
aside  securities  of  a  prescribed  kind.     In  addition  they  pay  the 
losses  occurring  in  their  particular  establishments.     The  risk 
which  they  run  in  being  called  upon  to  pay  amounts  greatly  in 
excess  of  the  insurance  premiums  which  would  give  them  fur- 
ther immunity  must  itself  be  deemed  a  burden  on  the  business. 
Prudent  investors  or  lenders  would  be  unfavorably  affected  by 
the  absence  of  insurance.     The  well-nigh  universal  practice  of 
insuring  against  such  losses  indicates  that  business  men  prefer 
to  pool  their  risks  rather  than  to  bear  them  individually.     The 
employer  in  Mountain  Timber  Co.  v.  Washington  was  asking 
constitutional  protection  of  a  liberty  to  run  a  risk  which  most 
business  men  regard  as  a  liberty  to  commit  folly.     His  conten- 
tion may  be  compared  with  that  urged  against  Blue-Sky  legis- 
lation that  it  shields  purchasers  "  from  loss  of  property  by  the 
exercise  of  their  own  '  defective  judgment,'  and  puts  them  as 
well  as  the  sellers  under  guardianship."     To  this  suggestion 
Mr.  Justice  McKenna  replied :  "  If  we  may  suppose  that  such 
purchasers  would  assert  a  liberty  to  form  a  '  defective  judgment/ 
...  we  must  wait  until  they  themselves  appear  to  do  so." » 
Doubtless  the  reason  why  Mr.  Justice  Pitney  did  not  deal  in 
more  detail  with  the  employer's  objection  to  compulsory  inclu- 
sion in  a  class  was  that  he  held  that  the  objection  had  already 
been  foreclosed  by  the  precedents.     The  Noble  State  Bank 
case,'  which  was  not  cited  in  support  of  the  New  York  or  Iowa 

>  Hall  V.  Geiger-Jones  Co.  (191 7)  242  U-  S.  539.  at  P-  5S4. 
'Noble  State  Bank  v.  Haskell  (19")  219  U.  S.  104. 


564 


POLITICAL  SCIENCE  QUARTERLY        [Vol.  XXXII 


Statutes,  is  here  adduced  to  sustain  the  statement  that  "  the  idea 
of  special  excise  taxes  for  regulation  and  revenue,  proportioned 
to  the  special  injury  attributable  to  the  activities  taxed,  is  not 
novel."  Reference  is  also  made  to  decisions  sustaining  statutes 
imposing  license  fees  on  automobiles  to  secure  compensation 
for  the  use  of  highways,  and  imposing  taxes  on  dogs  to  create 
a  fund  for  the  remuneration  of  sheep  owners  for  sheep  killed 
by  dogs.  Such  taxes,  it  is  pointed  out,  have  been  "  imposed 
on  all  dog  owners,  without  regard  to  the  question  whether  their 
particular  dogs  are  responsible  for  the  loss  of  sheep." 

It  is  to  be  regretted  that  the  minority  of  the  court  did  not 
indicate  the  reasons  for  their  dissent.  The  Chief  Justice  and 
Justices  McKenna  and  Van  Devanter  were  on  the  bench  when 
the  Noble  State  Bank  case  was  decided  by  an  undivided  court. 
They  must  therefore  be  deemed  to  accept  that  case  and  to  hold 
that  there  is  some  vital  distinction  between  requiring  banks  to 
guarantee  one  another's  solvency  and  requiring  employers  to 
share  expenses  for  accidents  in  one  another's  plants.  It  is  clear 
that  the  analogies  between  the  depositors'  guarantee  act  and  the 
Washington  compensation  law  are  far  from  close.'  Moreover 
it  was  declared  in  the  Noble  State  Bank  case  that  the  state 
might  take  "  the  whole  business  of  banking  under  its  control," 
and  could  therefore  "go  on  from  regulation  to  prohibition  ex- 
cept upon  such  conditions  as  it  may  prescribe."  No  such 
powers  obtain  with  respect  to  all  hazardous  industries.  The 
dissenting  justices  in  Mountain  Timber  Co.  v.  Washington  have 
ample  grounds  for  dismissing  Noble  State  Bank  v.  Haskell  as  a 
controlling  precedent  on  the  question  before  them. 

*  It  is  easier  to  state  the  differences  and  resemblances  than  to  strike  the  balance 
between  them.  Many  banks  may  reasonably  expect  to  continue  solvent,  while  few 
if  any  employers  may  reasonably  expect  to  have  no  injured  employees.  Any  em- 
ployer who  should  have  no  injured  employees  would  have  gained  nothing  by  contri- 
buting to  a  fund  from  which  would  be  paid  his  rival's  losses,  while  solvent  banks 
gain  something  from  the  general  public  confidence  stimulated  by  the  guarantee  of 
deposits.  The  assessments  collected  from  the  banks  are  used  only  when  one  of  the 
group  is  insolvent,  while  those  collected  from  employers  are  the  primary  source  from 
which  the  losses  of  any  one  are  paid.  But  this  is  only  to  say  that  the  likelihood  of 
need  of  the  assessments  is  remote  in  the  case  of  the  banks  and  certain  in  the  case  of 
employers,  which  in  turn  is  offset  by  the  fact  that  the  employers  who  pay  the  assess* 
ments  are  more  likely  to  need  and  to  reap  the  fruits  thereof. 
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It  is,  however,  more  difficult  to  reconcile  disapproval  of  the 
statute  of  Washington  with  approval  of  that  of  New  York.  It 
has  already  been  pointed  out  that  most  manufacturers  volun- 
tarily pool  by  insurance  the  risks  of  loss  by  industrial  accidents. 
Granted  that  an  employer  can  be  compelled  to  pay  compensa- 
tion for  accidents  in  his  factory  not  due  to  his  fault,  it  is  but  a 
slight  step  further  to  compel  him  to  join  in  a  co-operative  plan 
for  providing  payment,  so  long  as  the  plan  corresponds  with  the 
business  practices  followed  by  sensible  men.  The  theoretical 
possibility  that  some  few  manufacturers  might  save  money  by 
carrying  their  individual  risks  seems  hardly  sufficient  to  warrant 
a  court  in  declaring  unconstitutional  a  state  plan  for  workmen's 
compensation  which  is  otherwise  free  from  flaw. 

Had  the  assessments  imposed  on  manufacturers  been  levied 
for  the  general  public  treasury  rather  than  for  a  special  fund, 
there  could  be  but  one  ground  on  which  to  contest  the  vahdity 
of  the  exaction  as  an  exercise  of  the  general  taxing  power.'  It 
might  be  held  an  unreasonable  classification  to  impose  heavier 
assessments  on  the  more  hazardous  industries  than  on  the  more 
innocuous  ones.  But  this  would  merely  require  that  the  state 
assess  all  employers  alike  on  the  basis  of  their  pay-roll.'  The 
employer  with  slight  prospect  of  accidents  would  then  pay  to 
the  general  treasury  the  same  sum  as  his  careless  rival  employ- 
ing the  same  number  of  men.  From  the  funds  thus  gathered 
into  the  general  treasury  the  state  might  support  those  who  by 
reason  of  industrial  accident  were  incapable  of  supporting  them- 
selves.    If  it  could  go  a  step  further  and  pay  compensation  for 

»In  Bell's  Gap  Ry.  ».  Pennsylvania  (1889)  134  U.  S.  232,  Mr.  Justice  Bradley 
said:  "It  [the  state]  may  impose  different  specific  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise  upon  various  products;  it  may  tax  real 
estate  and  personal  property  in  a  different  manner;  it  may  tax  visible  property  only, 
and  uot  tax  securities  for  payment  of  money;  it  may  allow  deductions  for  indebted- 
ness or  not  allow  them. "  See  Southwestern  Oil  Co.  v.  Texas  ( 1910)  217  U.  S.  1 14, 
sustaining  a  special  excise  tax  on  wholesale  dealers  in  oil,  and  Broadnax  v.  Missouri 
( 1911)  219  U.  S.  285,  sustaining  a  special  excise  tax  on  business  exchanges. 

*  It  is  highly  probable  that  the  Supreme  Court  would  allow  the  state  to  tax  em- 
ployers on  the  basis  of  their  pay  roll  and  also  to  group  the  various  industries  accord- 
ing to  the  extent  of  hazard  they  involve  and  impose  higher  rates  on  those  that  were 
more  dangerous.  See  the  cases  cited  in  note  1  supra  and  also  Bradley  v.  Richmond 
(1913)  227  U.  S.  477,  and  Quong  Wing  v.  Kirkendall  (1912)  223  U.  S.  59. 
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all  losses  occasioned  by  industrial  accidents,  whether  the  losers 
could  otherwise  support  themselves  or  not,  then  the  ends  sought 
by  the  Washington  act  would  be  attained.  By  this  method  of 
procedure  employers  in  whose  plants  accidents  are  slight  and 
infrequent  would  be  taxed  more  heavily  than  under  the  plan 
actually  adopted  by  Washington.  If  all  the  links  in  this  sug- 
gested chain  of  reasoning  will  hold,  there  is  no  ground  left  on 
which  those  who  accept  the  New  York  statute  can  reasonably 
reject  the  Washington  law. 

The  questionable  link  in  the  argument  is  the  one  which  infers 
the  power  of  the  state  to  pay  from  general  funds  compensation 
for  all  industrial  accidents,  even  to  those  who  are  not  left  en- 
tirely dependent  on  public  charity.  Would  this  be  a  public 
purpose  to  which  public  funds  might  be  devoted?  Mr.  Justice 
Pitney  gave  answer  to  the  very  question  when  he  was  consider- 
ing whether  the  main  object  of  the  Washington  statute  was  of 
general  and  public  moment.  After  likening  the  payments  to 
employees  under  the  act  to  payments  for  pensions  and  for 
other  care  of  the  sick  and  dependent,  he  continued : 

It  is  said  that  the  compensation  or  pension  under  this  law  is  not  con- 
fined to  those  who  are  left  without  means  of  support.  This  is  true. 
But  is  the  state  powerless  to  succor  the  wounded,  except  they  be  re- 
duced to  the  last  extremity?  Is  it  debarred  from  compensating  an 
injured  man  until  his  own  resources  are  first  exhausted  ?  This  would 
be  to  discriminate  against  the  thrifty  and  in  favor  of  the  improvident. 
The  power  of  the  state  is  not  thus  circumscribed  by  the  Fourteenth 
Amendment. 

It  may  be  that  this  is  the  point  on  which  the  dissenting  judges 
differ  from  the  majority.  They  did  not  dissent  from  the  state- 
ment in  the  opinion  in  New  York  Central  Railway  Co.  v.  White 
to  the  effect  that  the  "  public  has  a  direct  interest"  in  "  the 
matter  of  compensation  for  human  life  or  limb  lost  or  disability 
incurred  in  the  course  of  hazardous  employment  ...  as 
affecting  the  public  welfare."  But  the  New  York  statute  was 
not  treated  as  an  exercise  of  the  taxing  power,  and  the  answer 
to  the  question  whether  public  moneys  may  be  given  to  those 
not  entirely  destitute  is  not  dependent  on  the  same  considera- 
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tions  that  govern  the  propriety  of  compelling  an  employer  to 
compensate  his  own  employees  for  injuries  occurring  in  connec- 
tion with  the  employment.  So  that  the  undisclosed  basis  of 
the  dissent  in  the  Washington  case  may  be  the  conviction  that 
it  is  not  a  proper  exercise  of  the  police  power  to  compel  an 
employer  to  pool  his  risks  from  industrial  accidents  with  those 
of  rival  enterprisers,  and  that  it  is  not  due  process  to  use  the 
taxing  power  to  relieve  the  distress  of  those  who  have  not 
reached  the  final  point  on  the  road  to  destitution.' 

The  majority  opinion  clearly  adopts  the  contrary  of  both 
positions.     Any  difference  of  attitude  on  the  first  must  be  due 
to  disagreement  as  to  the  likelihood  that  injuries  will  be  fairly 
evenly  distributed  among  the  plants  in  each  class.     Mr.  Justice 
Pitney's  conclusion  that  the  particular  plan  of  compensation 
adopted  by  Washington  was  within  the  power  of  the  state  was 
premised  on  the  "  fact  that  accidental  injuries  are  inevitable," 
which,  he  said,  should  be  "  taken  in  connection  with  the  im- 
possibility of  foreseeing  when,  or  in  what  particular  plant  or 
industry  they  will  occur."     An  inability  to  concede  this  premise 
is  significant  only  in  its  bearing  on  the  particular  case  before 
the  court.     It  indicates  no  attitude  on  any  general  problem  of 
the  meaning  of  due  process  of  law.     If,  therefore,  the  minority 
dissent  on  this  ground  alone,  the  absence  of  a  dissenting  opinion 
would  be  of  little  importance.     But  the  discussion  in  the  ma- 
jority opinion  of  the  validity  of  the  Washington  statute  as  an 
exercise  of  the  taxing  power  is  of  possible  significance  for  its 
bearing  on  the  constitutionality  of  other  forms  of  social  legisla- 
tion.    A  dissenting  opinion  might  therefore  have  been  of  ser- 
vice as  a  guide  to  the  drafters  of  such  legislation.     It  might 
have   indicated   to  some   extent   the  constitutional  objections 
which  such  measures  will  do  well  to  avoid  in  order  to  meet  the 
approval  of  an  undivided  court. 

Though  regretting  that  we  lack  precise  knowledge  of  the 
difference  of  opinion  among  the  members  of  the  court,  we  must 
recognize  the  limited  function  of  the  reasoning  in  the  majority 

1  For  a  consideration  of  opposing  views  which  courts  have  held  on  this  question, 
see  Goodnow,  "The  Constitutionality  of  Old  Age  Pensions,"  American  Pohhcal 
Science  Review ,  vol.  4,  p.  I94- 
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Opinion.  The  question  before  the  court  was  the  constitutionality 
of  the  particular  statute  before  it.  The  "  crucial  inquiry,"  as 
stated  in  the  opinion,  was  whether  the  statute  "  clearly  appears 
to  be  not  a  fair  and  reasonable  exertion  of  governmental  power, 
but  so  extravagant  or  arbitrary  as  to  constitute  an  abuse  of 
power."  What  is  said  in  the  opinion  must  be  understood  as 
directed  towards  the  solution  of  the  particular  issue  which  called 
for  decision.  The  reasonableness  of  other  statutes  than  the  one 
before  the  court  cannot  be  predicated  on  any  general  pro- 
nouncements abstracted  from  the  opinion  in  the  case.  The 
elements  which  have  to  be  balanced  vary  with  every  statute. 
To  a  large  degree  each  statute  is  in  a  class  by  itself.  The  min- 
ority therefore  may  have  been  wise  in  refraining  from  any 
expression  of  views  which  might  have  been  interpreted  more 
broadly  than  was  legitimate. 

Much  as  we  may  yearn  for  the  judicial  declaration  of  general 
tests  which  would  tell  us  in  advance  just  what  exercises  of  the 
police  power  would  be  valid  and  what  invalid,  we  must  recognize 
that  no  such  general  tests  can  exist.  The  Supreme  Court  has 
been  eminently  wise  in  confining  its  attention  to  the  precise 
questions  which  in  each  case  it  is  called  upon  to  decide.  Other 
courts  have  from  time  to  time  followed  the  contrary  practice 
and  have  declared  particular  statutes  invalid  because  of  a  belief 
that  the  contrary  decision  would  inevitably  sanction  general 
principles  under  which  other  statutes  however  unreasonable  and 
arbitrary  must  necessarily  be  sustained.  This  attitude  of  mind 
may  very  largely  explain  the  decision  of  the  New  York  court 
of  appeals  in  the  Ives  case.*  The  opinions  of  the  Supreme 
Court,  on  the  other  hand,  in  the  cases  under  review,  do  not 

•  In  the  opinion  in  the  Ives  case  Judge  Werner  said :  "  If  it  is  competent  to  impose 
upon  an  employer,  who  has  omitted  no  legal  duty  and  has  committed  no  legal  wrong, 
a  liability  based  solely  upon  the  legislative  fiat  that  his  business  is  inherently  danger- 
ous, it  is  equally  competent  to  visit  upon  him  a  special  tax  (or  the  support  of  hos- 
pitals and  other  charitable  institutions.  .  .  .  Practical  and  simple  illustrations  of  the 
extent  to  which  this  theory  of  liability  might  be  carried  could  be  multiplied  ad  in- 
finitum,  and  many  will  readily  occur  to  the  thoughtful  reader.  There  is,  of  course, 
in  this  country  no  direct  legal  authority  upon  the  subject  of  the  liability  sought  to  be 
imposed  by  this  statute,  for  the  theory  is  not  merely  new  in  our  system  of  jurisprud- 
ence, but  plainly  antagonistic  to  its  basic  idea. " 
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profess  to  be  applying  universal  and  absolute  principles.  They 
do  not  give  us  an  all-inclusive  definition  of  the  concept  of  due 
process  of  law.  But  they  establish  that  the  problems  which 
the  due-process  clause  presents  will  be  solved,  not  by  the  un- 
critical and  doctrinaire  use  of  such  words  as  "  fundamental " 
and  •*  revolutionary,"  but  by  the  application  of  a  practical  judg- 
ment to  the  concrete  subject-matter  which  each  case  involves. 
It  may  be  but  a  coincidence  that  this  method  of  determining 
whether  legislation  is  a  proper  exercise  of  the  police  power  is 
more  consistently  employed  in  opinions  sustaining  statutes  than 
in  those  declaring  them  invalid.*  At  any  rate  it  is  certain  that 
the  methods  by  which  judges  reach  answers  to  questions  of  the 
police  power  are  in  the  long  run  of  more  importance  than  the 
answer  that  may  be  given  in  any  particular  case.  Mr.  Justice 
Pitney's  opinion  on  the  constitutionality  of  workmen's  compen- 
sation legislation  sets  an  example  of  judicial  reasoning  for  judges 
everywhere  to  emulate. 

Thomas  Reed  Powell. 

Columbia  University. 

'Gimpare,  for  example,  the  majority  and  the  minority  opinions  in  Adams  v.  Tan- 
ner (1917)  244  U.  S.,  590,  and  New  York  Central  Railroad  Co.  v.  Winfield  (1917) 
244  U.  S.,  157.  In  this  latter  case  the  majority  held  that  the  New  York  Workmen's 
Compensation  statute  could  not  be  applied  to  claims  for  injuries  to  employees  of 
interstate  carricis  occurring  when  the  employee  is  engaged  in  interstate  commerce, 
since  the  Federal  Employers'  Liability  Act  was  intended  to  cover  the  entire  field  of 
liability  for  such  injuries  and  therefore  to  preclude  any  state  regulation  of  the  same 
subject  matter.  The  dissenting  opinion  contains  a  careful  and  exhaustive  review  of 
the  considerations  which  induced  both  the  Employers'  Liability  Act  and  the  Work- 
men's Compensation  Act. 
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THE  OREGON  MINIMUM-WAGE  CASES* 

FOR  the  present,  at  least,  employers  and  employees  in  Oregon 
must  obey  the  minimum- wage  law  of  that  state.  The  Oregon 
supreme  court  held  that  the  statute  violated  neither  the  state 
nor  the  federal  constitution."  A  writ  of  error  was  taken  to  the  Supreme 
Court  of  the  United  States  to  review  the  decision  of  the  Oregon  court 
on  the  federal  question.  A  brief  on  behalf  of  the  state  was  submitted 
by  Mr.  Louis  D.  Brandeis.  After  the  argument  and  before  a  decision 
was  rendered,  the  personnel  of  the  bench  was  changed,  and  Mr.  Bran- 
deis became  an  associate  justice.  A  reargument  was  ordered.  A 
second  brief  on  behalf  of  the  state  was  submitted  by  Professor  Felix 
Frankfurter  of  the  Harvard  Law  School.  Mr.  Justice  Brandeis  was 
disqualified  from  sitting  by  reason  of  having  previously  been  of  counsel. 
Of  the  remaining  eight  members  of  the  court,  four  were  in  favor  of 
sustaining  the  decision  of  the  Oregon  court  and  four  were  opposed. 
Since  it  requires  a  majority  of  an  appellate  tribunal  to  reverse  the  judg- 
ment of  a  lower  court,  the  judgment  of  the  state  court  was  undisturbed. 
Under  the  rules  of  the  Supreme  Court,  no  opinion  was  rendered  and 
no  announcement  was  made  as  to  judges  who  favored  the  statute  and 
those  who  were  opposed.  There  is  therefore  no  precedent  in  the  Su- 
preme Court  which  can  be  regarded  as  authoritative  when  the  same 
problem  is  again  presented  for  decision.  Under  these  circumstances 
the  brief  which  was  influential  in  preventing  the  reversal  of  the  decision 
of  the  state  court  sustaining  the  statute  is  of  more  than  usual  import- 
ance, and  the  National  Consumers'  League  has  done  a  welcome  service 
in  reprinting  it  and  making  it  available  for  general  distribution. 

The  brief  follows  the  model  set  by  Mr.  Brandeis  in  the  brief  on  be- 
half of  the  state  in  MuUer  v.  Oregon."     In  Edition  to  the  strictly  legal 

•  Oregon  Minimum  Wage  Cases.  By  Felix  Frankfurter  and  Josephine  Goldmark. 
New  York,  National  Consumers'  League,  1916.— vi,  A  54,  783  pp.  This  volume  is 
a  reprint  of  the  brief  presented  to  the  Supreme  Court  of  the  United  States  in  behalf 
of  the  Oregon  Industrial  Welfare  Commission  in  the  cases  of  Stettlcr  v.  O'llara  and 
Simpson  v.  O'Hara,  nos.  25  and  26,  October  Term,  1916. 

'Stettler  ».  O'Hara  (1914)  69  Oregon  519,  139  Pac.  743;  Simpson  ».  O'Hara 
(1914)  70  Oregon  261,  141  Pac.  158. 

'(1908)  218  U.  S.  412.  In  this  case  the  Supreme  Court  upheld  the  constitu- 
tionality of  an  OregoD  statute  limiting  to  ten  hours  a  day  the  hours  of  women  em- 
ployed in  laundries. 
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argument,  which  occupies  54  pages,  there  are  76  pages  giving  all  the 
statutes  in  the  United  States  and  elsewhere  which  deal  with  the  subject 
of  a  minimum  wage,  and  647  pages  presenting  the  experience  on  which 
this  legislation  is  based.  The  second  and  third  parts  of  the  brief  are 
compiled  by  Miss  Josephine  Goldmark  and  are  similar  to  the  work  she 
has  done  in  collaboration  with  Mr.  Brandeis  in  previous  briefs  on  the 
constitutionality  of  various  forms  of  labor  legislation.  Among  the 
topics  to  which  consideration  is  given  are  the  evils  of  low  wages,  and 
the  benefits  which  have  ensued  to  employers,  employees  and  the  public 
generally  from  the  minimum-wage  legislation  now  in  force.  The  proof 
adduced  consists  largely  of  statistical  information  and  excerpts  from 
the  writings  of  economists  and  physiologists. 

The  bearing  of  this  proof  on  the  strictly  legal  argument  is  manifest. 
If  the  Oregon  minimum-wage  law  is  a  proper  exercise  of  the  police 
power,  it  thereby  meets  the  requirements  of  due  process  of  law  which 
the  Fourteenth  Amendment  imposes  on  every  state  statute  depriving  any 
one  of  liberty  or  property.     For  a  statute  to  be  a  proper  exercise  of  the 
police  power,  it  must  tend  to  promote  some  end  which  is  public  and 
not  private  merely,  and  it  must  be  a  reasonable  and  not  an  arbitrary 
method  of  serving  this  end.     With  regard  to  the  legitimacy  of  specific 
ends  and  means,  the  Constitution  itself  is  not  informing.     "  Due  pro- 
cess of  law"  does  not  tell  us  what  ends  are  public  ends,  nor  what 
means  are  reasonable  and  what  means  are  arbitrary.     Any  judgment 
on  such  matters  must  be  based  on  knowledge  of  actual  conditions,  on 
prognostications  of  the  probable  effect  of  any  legislation  on  such  con- 
ditions,  and  on  views  of  what  is  desirable.     In  acquiring  this  knowl- 
edge  and  making  these  prognostications,  and  in  forming  judgment  of 
what  is  desirable,  recourse  must  be  had  to  other  sources  than  judicial 
precedents.     Judges  cannot  know  as  part  of  general  knowledge  the 
facts  as  to  the  actual  conditions  of  employees  in  industry.     And  when 
they  are  informed  as  to  the  facts,  their  special  training  does  not  qualify 
them  as  experts  in  drawing  inferences  from  the  facts  or  in  forecasting 
the  effect  on  the  facts  of  new  legislative  expedients.     Nor  does  it  qual- 
ify them  as  experts  in  forming  judgments  as  to  what  effects  are  most 
to  be  desired.     In  the  various  aspects  of  such  matters,  the  expert  is 
the  man  trained  in  physiology,  economics  or  statistics.     It  is  unfor- 
tunate that  our  judicial  system  fails  to  give  judges  the  aid  of  auxiliary 
officiak  who  are  experts  in  the  various  fields  in  which  courts  must  pass 
authoritative  legal  judgments.*    The  absence  of  such  official  experts 

•See  Parke-Davis  &  Co.  v.  H.  K.  Mulford  Co.  (1911)  189  Fed.  95.  at  p.   ,15, 
Where,  m  concluding  an  opinion  involving  the  validity  of  a  patent,  Judge  Learned 
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attached  to  the  courts  throws  on  the  attorneys  for  contending  litigants 
the  burden  of  guiding  the  judges  to  the  expert  knowledge  essential  to 
the  wise  solution  of  the  problems  before  them.  This  is  the  burden 
which  Miss  Goldmark  accepts,  and  her  voluminous  compilation  fulfils 
most  satisfactorily  the  task  devolved  upon  her. 

The  material  collected  by  Miss  Goldmark  is  used  by  Mr.  Frankfurter 
chiefly  in  the  first  two  of  the  three  points  of  his  argument.  In  his 
analysis  of  the  issues  involved  in  determining  whether  a  statute  is  a  pro- 
per exercise  of  the  police  power,  he  takes  as  a  basis  the  familiar  canon 
of  Chief  Justice  Marshall  for  the  construction  of  the  clause  giving  Con- 
gress power  *  •  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  "  the  specifically  enumerated  powers  : 

Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and 
all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end, 
which  are  not  prohibited,  but  consist  with  the  letter  and  spirit  of  the  Con- 
stitution, are  constitutional.* 

Hand  observed  :  ••  I  cannot  stop  without  calling  attention  to  the  extraordinary  con- 
dition of  the  law  which  makes  it  possible  for  a  man  without  any  knowledge  of  even 
the  rudiments  of  chemistry  to  pass  upon  such  questions  as  these.  .  .  .  How  long  we 
shall  continue  to  blunder  along  without  the  aid  of  unpartizan  and  authoritative  scien- 
tific assistance  in  the  administration  of  justice,  no  one  knows;  hut  all  fair  persons 
not  conventionalized  by  provincial  legal  habits  of  mind  ought,  I  should  think,  unite 
to  effect  some  such  advance." 

'  Though  Marshall's  canon  of  construction  was  formulated  as  an  aid  in  interpreting 
the  "  necessary  and  proper  "  clauj^e,  it  may  logically  be  used  as  an  aid  in  interpreting 
the  '*  due  process  "  clause,  since  the  test  of  what  is  due  process,  like  the  test  of  what 
is  necessary  and  proper,  is  a  test  of  reasonableness.  Despite  this  logical  justification, 
the  transfer  of  the  formula  to  the  new  use  may  lead  to  a  wrong  implication,  for  in  so 
using  it  Mr.  Frankfurter  apparently  accepts  the  burden  of  proving  the  minimum-wage 
law  constitutional  and  does  not  insist  that  the  burden  is  on  his  opponent  to  prove  it 
unconstitutional.  The  formula  was  invented  by  Marshall  as  an  aid  in  determining 
whether  a  statute  of  Congress,  not  authorized  by  any  specific  grant  of  the  Constitu- 
tion, was  within  the  non-enumerated  powers.  The  question  to  be  determined  in  the 
minimum-wage  cases  was  whether  the  state  statute  was  p'>sitively  prohibited  by  the 
Constitution.  Oregon  does  not  have  to  look  to  the  federal  O>nstitution  for  any 
authority  to  pass  its  statute.  Those  who  object  to  the  statute  have  to  show  in  the 
federal  Constitution  a  positive  prohibition  against  it.  Therretirally  there  is  a  pre- 
sumption in  favor  of  the  constitutionality  of  all  statutes,  and  the  presumption  is  stronger 
in  the  case  of  statutes  passed  by  a  state  in  the  exercise  of  undoubted  reserved  powers 
than  in  the  case  of  statutes  passed  by  Coi^re-is  without  specific  grant  of  authority. 
This  distinction  is  doubtless  in  Mr.  Frankfurter's  mind  when  he  says  that,  if  Mar- 
shall were  speaking  today,  ''instead  of  saying  'plainly  adapted '  be  would  have  said 
*  not  plainly  unadapted  '.' 

Whether  any  of  these  presumptions  in  favor  of  constitutionality  has  any  determtn- 
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The  first  point  of  the  argument  is  that  the  end  aimed  at  by  the 
Oregon  minimtmi-wage  law  is  legitimate  and  within  the  scope  of  the 
Constitution.  The  end  of  the  law,  as  declared  in  the  preamble,  is  to 
protect  women  and  minors  "  from  conditions  of  labor  which  have  a 
pernicious  effect  on  their  health  and  morals."  The  preamble  further 
states  that  "inadequate  wages  .  .  .  have  such  a  pernicious  effect." 
The  support  given  by  the  brief  to  this  statement  of  the  preamble  con- 
sists of  tables  showing  the  cost  of  living  for  woman  factory-workers 
in  Oregon  and  elsewhere ,  and  the  extent  to  which  wages  paid  to  these 
workers  were  less  than  the  cost  of  living. 

The  second  point  of  the  argument  is  that  "  the  means  selected  by 
Oregon  ♦  are  appropriate  '  and  •  plainly  adapted '  to  accomplish  the 
legitimate  end"  of  providing  for  the  "deficit  between  the  cost  of 
women's  labor — i.  e.,  the  means  necessary  to  keep  labor  going — ^and  any 
rate  of  women's  pay  below  the  minimum  level  for  living,  and  so  to 
eliminate  all  the  evils  attendant  upon  such  deficits  on  a  large  scale." 
The  proof  on  this  point  is  based  on  the  public  opinion  cited  in  favor  of 
minimum -wage  legislation  and  on  the  actual  experience  with  such  legis- 
lation. On  this  is  grounded  the  claim  that  "  Oregon's  choice  as  among 
the  three  remedial  methods  of  effort  surely  was  not  *  arbitrary '  or  *  unrea- 
sonable '."  The  other  methods  referred  to  are  a  direct  subsidy  out  of 
the  public  treasury  to  pay  a  wage  equal  to  the  necessary  cost  of  living, 
and  the  Massachusetts  method  of  seeking  to  compel  wage  increases  by 
pressure  of  public  opinion  after  published  findings  of  the  difference  be- 
tween wages  and  the  cost  of  living.  Here  the  brief  relies  on  the 
familiar  principle  that  a  state  has  a  choice  of  means  and  that  the  court 

ing  effect  on  the  actual  course  of  judicial  decision  is,  however,  open  to  serious  ques- 
tion. If  a  statute  deprives  any  one  of  liberty  or  property,  the  courts  in  fact  require 
some  justification  for  such  deprivation  in  order  to  hold  it  not  without  due  process. 
In  deciding  whether  there  is  sufficient  justification,  they  seldom,  if  ever,  rely  solely  on 
the  presumption  in  favor  of  constitutionality.  What  weight,  if  any,  they  actually 
give  it,  cannot  \x  known.  They  often  assert  that  a  statute  will  not  be  declared  un- 
constitutional unless  its  unconstitutionality  is  free  from  doubt.  Yet  not  infrequently 
five  judges  declare  a  statute  unconstitutional,  in  spite  of  the  fact  that  four  of  their 
colleagues  are  firmly  convinced  that  it  is  entirely  valid.  The  majority  cannot  find  in 
the  opposing  convictions  of  the  minority  even  the  basis  of  a  reasonable  doubt.  It 
would  seem,  therefore,  that  Mr.  Frankfurter  has  made  an  accurate  analysis  of  the 
practical  task  of  convincing  a  court  that  a  statute  is  a  proper  exercise  of  the  police 
power,  when  he  accepts  the  burden  of  showing  that  the  end  aimed  at  by  the  statute 
is  legitimate,  and  that  the  means  selected  are  appropriate  and  plainly  adapted  to 
accomplish  those  ends.  Yet  the  burden  exceeds  what  could  consistently  be  required 
by  any  court  whose  decisions  are  actually  controlled  by  the  principle  that  a  statute  will 
be  annulled  only  when  its  unconstitutionality  is  free  from  doubt. 
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cannot  declare  the  means  selected  unreasonable  merely  on  the  ground 
that  it  thinks  that  some  other  means  would  have  been  preferable. 

Thus  far  the  brief  raises  no  serious  questions.  That  it  would  be 
constitutional  to  pass  a  minimum-wage  law  provided  no  one  suffered 
any  injury  therefrom  is  hardly  open  to  debate.  The  determining  test  in 
applying  the  due-process  clause  is  whether  the  public  benefits  to  be  anti- 
cipated from  the  statute  counterbalance  the  resulting  burdens  cast  on 
individual  interests.  This  is  the  subject  dealt  with  in  the  third  point 
of  the  brief,  to  which  is  prefixed  the  caption  :  *'  No  rights  of  plaintiffs 
secured  under  the  Constitution  of  the  United  States  prohibit  the  use  of 
the  means  adopted  by  the  state  of  Oregon  to  accomplish  these  legiti- 
mate public  ends." 

Mr.  Frankfurter  wisely  wastes  no  time  in  contending  that  the  statute 
involves  no  deprivation  of  liberty  or  property.  He  frankly  concedes 
that  "even  the  slightest  interference  with  even  the  most  capricious 
wish  of  an  individual  is  a  deprivation  of  liberty."  And  he  concedes 
also  that  *  *  in  so  far  as  unrestrained  liberty  of  business  action  is  to  be 
regarded  as  also  a  property  right  "  the  statute  imposes  also  a  depriva- 
tion of  property.  But  he  points  out  that  the  Constitution  does  not 
unqualifiedly  forbid  deprivations  of  liberty  and  property.  It  forbids 
only  those  deprivations  which  are  wanting  in  due  process  of  law.  Thus 
the  brief  comes  to  the  crucial  question  whether  the  deprivation  is  with 
or  without  due  process.  This  method  of  analyzing  the  constitutional 
question  is  superior  to  that  adopted  by  some  judges  who  profess  to  find 
a  distinction  between  statutes  which  merely  **  regulate  "  property  and 
those  which  amount  to  a  •♦  deprivation  "  of  property.  It  accords  with 
common  sense  to  say  that  if  a  man  is  forbidden  to  do  as  he  pleases,  he 
is  deprived  of  liberty ;  if  he  is  caused  a  money  loss,  he  is  deprived  of 
property ,  even  though  the  loss  is  of  expected  gain  rather  than  of  ex- 
isting assets.  But  the  extent  and  the  importance  of  the  liberty  or 
property  involved  is  significant  when  the  deprivation  is  compared  with 
the  public  advantages  promoted  thereby.  And  a  law  for  the  future 
conduct  of  one's  business  which  may  interfere  with  anticipated  profits 
may  well  require  less  justification  of  public  advantage  than  does  a  law 
which  takes  away  from  an  individual  something  to  which  be  already 
has  title. 

In  opening  the  argument,  Mr.  Frankfurter  emphasizes  the  fact  that 
the  issue  before  the  court  is  the  constitutionality  of  a  specific  scheme 
of  legislation,  and  that  the  validity  of  this  legislation  is  dependent  on 
the  signficance  of  specific  facts  as  to  wages  and  cost  of  living.  He 
teams  the  court  that  it  is  not  called  upon  to  pass  judgment  on  "  a 
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general  or  vague  theory  of  wage-fixing  by  legislation."     This  is  a  warn- 
ing sadly  needed  by  a  number  of  judges,  who  are  so  prone  to  think  in 
generals  that  they  are  not  unlikely  to  assume  that  they  could  not  sus- 
tain moderate  wage-fixing  under  certain  specific  circumstances  unless 
they  could  sustain  all  wage-fixing  under  all  circumstances.     This  habit 
of  thought  seems  to  have  dominated  Mr.  Justice  Pitney  in  his  dissent- 
ing opinion  in  Wilson  v.  New '  on  the  constitutionality  of  the  Adamson 
Law.     *«  The  right  to  hire  employees,"  he  says,  "  to  bargain  freely 
with  them  about  the  rate  of  wages  and  from  their  labors  to  make  law- 
ful gains— these  are  among  the  essential  rights  of  property."     And 
there  was  no  qualification  that  it  might  make  a  difference  under  what 
circumstances  or  to  what  extent  a  legislature  sought  to  interfere  with  free 
bargaining  about  wages.     The  majority,  on  the  other  hand,  took  the 
view  that  the  special  circumstances  under  which  the  Adamson  Law  was 
passed  and  the  fact  that  its  impositions  were  limited  in  extent  and  in 
time,  were  material  in  deciding  the  question  before  the  court.    They 
saw  a  difference  between  an  inch  and  an  ell.     They  realized  that  the 
court  was  deciding  a  specific  issue  between  two  contending  litigants 
and  not  hypothetical  issues  between  hypothetical  litigants.     We  have 
developed  elaborate  judicial  procedure  for  narrowing  the  issues  in  trials 
of  questions  of  fact  and  for  excluding  all  evidence  except  that  which 
bears  upon  the  issue.     It  is  equally  important  that  judges  in  deciding 
questions  of  the  constitutionality  of  statutes  shall  narrow  the  issue  to 
the  precise  problem  presented  for  decision  and  refrain  from  holding 
that  a  specific  statute  cannot  constitutionally  be  applied  to  a  specific 
state  of  facts,  if  the  underlying  reason  for  their  decision  is  their  opin- 
ion that  some  other  statute  could  not  be  constitutionally  applied  to 
some  other  state  of  facts. 

The  Oregon  minimum-wage  cases  originated  in  two  suits  brought 
respectively  by  Stettler,  an  employer,  and  by  Simpson,  one  of  his  woman 
employees,  against  the  Oregon  Industrial  Welfare  Commission  to  vacate 
and  annul  and  enjoin  from  enforcement  an  order  of  the  commission  for- 
bidding the  employment  in  any  manufacturing  establishment  in  Port- 
land of  any  experienced  adult  woman  worker,  paid  by  time  rates  of 
payment,  at  a  weekly  wage  of  less  than  $8.64,  the  order  containing 
the  recital,  •«  any  lesser  amount  being  hereby  declared  inadequate  to 
supply  the  necessary  cost  of  living  to  such  women  factory  workers  and 
to  maintain  them  in  health."    The  amount  thus  declared  to  be  the 


'Decided  March  19,  1917.     No.  797,  October  Term,  1916. 
19 16,  p.  298,  37  Sup.  Q.  Rep.  298. 
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necessary  cost  of  living  was  determined  by  a  conference  composed  in 
part  of  representatives  of  employers,  whose  report  was  approved  by  the 
commission.  The  statute  provided  that  on  questions  of  fact  the  find- 
ings of  the  commission  should  be  conclusive,  but  that  on  questions  of 
law  an  appeal  could  be  taken  to  the  courts.  The  plaintiffs  did  not 
seek  to  avail  themselves  of  this  right  of  appeal.  They  did,  however, 
question  in  the  state  court  the  constitutionality  of  vesting  the  commis- 
sion with  authority  to  make  a  final  determination  of  fact,  but  without 
success.*  The  writ  of  error  brought  this  question  before  the  Supreme 
Court.  Mr.  Frankfurter's  brief  devotes  only  a  short  paragraph  to  the 
contention,  in  view  of  the  series  of  cases  in  the  Supreme  Court  which 
have  disposed  of  similar  objections. 

Before  passing  to  the  major  issue  dealt  with  in  the  brief,  considera- 
tion should  be  given  to  two  minor  points  connected  with  the  particular 
allegations  made  by  the  plaintiffs  who  object  to  the  statute.     The  em- 
ployer alleges  that  the  employees  whom  he  pays  less  than  the  minimum 
*'are  incompetent  by  reason  of  age,  inability  or  otherwise  to  earn 
greater  wages  than  they  are  being  paid."     The  employee  alleges  that 
$8  is  the  best  wage  she  is  able  to  get  for  any  labor  she  is  capable  of 
performing,  and  that  the  enforcement  of  the  statute  will  deprive  her 
of  her  present  employment.     In  answer  to  these  allegations  the  brief 
refers  to  a  provision  in  the  statute  allowing  the  commission  to  issue 
**  to  a  woman  physically  defective  or  crippled  by  age  or  otherwise,"  a 
special  license  authorizing  her  employment  at  a  wage  less  than  the  cost 
of  subsistence.      Neither  Stettler,  the  employer,  nor   Simpson,  the 
employee,  made  application  for  such  special  license.     Mr.  Frankfurter 
urges  against  them  the  familiar  principle  that  they  are  not  entitled  to 
seek  judicial  relief  until  they  have  first  exhausted  their  administrative 
remedies.     The  point  seems  well  taken,  though  it  has  no  bearing  on 
the  constitutionality  of  the  statute  and  would  serve  only  to  postpone 
a  judicial  settlement  of  the  issue. 

Another  allegation  of  Stettler 's  to  which  attention  is  devoted  is  his 
complaint  that  the  statute  will  necessarily  restrict  him  ♦♦  to  the  employ- 
ment of  women  who  are  capable  of  performing  labor  sufficient  to  earn 
said  sum  of  $8.64  or  more,  and  said  less  competent  employees  will  be 

'Eakin,  J.,  69  Oregon,  at  p.  540:  "Due  process  of  law  merely  requires  such 
tribunals  as  are  proper  to  deal  with  the  subject  in  hand.  Reasonable  notice  and  a 
fair  opportunity  to  be  heard  before  some  tribunal  before  it  decides  the  issues  are  the 
essentials  of  due  process  of  law.  It  is  sufficient  for  the  protection  of  his  [Stettler's] 
constitutional  rights  if  he  has  notice  and  is  given  an  opportunity  at  some  state  of 
the  proceedings  to  be  heard." 
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prevented  from  laboring  for  the  plaintiff."     This  is  called  a  claim  to 
the  liberty  of  employing  $8  women  for  $8,  instead  of  $8.64  women 

for  $8.64. 

A  short  answer  to  any  such  claim  would  be  that  Stettler  has  no  way 
of  knowing  that  Simpson  or  any  other  woman  can  •♦  earn"  $8  in  his 
factory,  but  cannot  ♦*  earn  "  $8.64, any  more  than  he  could  know  that 
a  ton  of  coal  he  burns  could  "  earn  "  $8,  but  not  $8.64.     To  run  his 
factory  he  has  to  have  his  land,  his  building,  his  machines,  his  fuel,  his 
raw  materials,  his  management,  his  labor.     To  sell  his  product  after 
it  is  made,  he  has  to  have  a  demand  for  it,  a  medium  for  getting  in 
touch  with  that  demand,  and  a  means  of  transporting  his  product  to 
where  the  demand  is.     At  the  end  of  a  year,  he  may  get  back  his  costs 
and  something  more,  or  he  may  not.     If  he  does  not  get  as  much  as 
he  would  like,  what  is  the  reason?     Because  he  paid  more  for  his  coal 
than  it  gave  him  back?     Or  his  land,  or  his  building,  or  his  machines? 
Because  he  made  mistakes  in  management?     Because  he  advertised 
too  little,  or  advertised  too  much?     Because  the  railroads  were  con- 
gested, or  freight  rates  were  too  high?     Because  users  of  boxes  were 
getting  tired  of  paper  boxes  and  preferred  some  other  kind?     Or  be- 
cause he  paid  sixty- four  cents  a  week  too  much  to  some  of  his  help? 
Stettler  blames  it  on  the  woman.     But  no  system  of  cost  accounting 
can  show  just  how  much  each  one  of  these  various  factors  contributed 
to  Stettler's  balance  or  deficit  at  the  end  of  the  year,  when  each  is 
essential  and  each  operates  in  conjunction  with  all  the  others. 

For  the  purpose  of  answering  Stettler's  allegation,  Mr.  Frankfurter 
apparently  accepts  his  assumption  that  it  is  possible  to  know  just  how 
much  each  individual  employee  contributes  to  the  results  of  the  year's 
operations.     He  says  that  Stettler  cannot  value  '•  a  liberty  to  employ 
an  inefficient  woman  in  the  place  of  an  efficient  one,  if  he  proposes 
to  pay  in  either  case  what  the  output  is  really  worth."     His  real  griev- 
ance is  said  to  be  that  the  statute  prevents  him  from  ♦♦  getting  labor  at 
less  than  the  true  value  of  its  product."     As  a  reply  to  Stettler,  this 
seems  fair  enough.     But,  whatever  Stettler  may  think  about  it,  his  real 
grievance  is  that  the  statute  makes  him  pay  more  for  labor  than  he 
would  have  to  pay  if  left  free  to  drive  the  hardest  bargain  he  could. 
Whether  before  or  after  the  statute  he  pays  less  or  more  than  the  labor 
produces  must  remain  uncertain.     The  statute  makes  no  attempt  to 
deal  with  such  uncertainties.     Its  theory  is,  not  that  the  employer 
must  pay  what  the  labor  produces  for  him ,  but  that  he  must  pay  what 
it  costs  to  produce  the  labor. 

This  theory  of  the  statute  is  adopted  by  Mr.  Frankfurter  in  his 
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argument  on  the  major  issue  whether  the  deprivations  complained 
of  are  with  or  without  due  process  of  law.  The  test  of  what 
deprivations  are  with  due  process  is  recognized  to  be  somewhat 
vague,  but  the  controlling  ideas  which  have  dominated  the  inter- 
pretation of  the  phrase  are  said  to  be  :  "  ( i )  freedom  from  arii- 
trary  or  wanton  interference,  and  (2)  protection  against  spoliation  of 
property."  It  is  insisted  that  "  it  is  not  arbitrary,  wanton,  or  a  spoli- 
ation for  the  state  to  require  Stettler  to  pay  the  cost  of  Simpson's  labor 
if  he  chooses  to  use  it."  Stettler's  claim  to  the  contrary  is  said  to  be 
based  upon  a  denial  of  responsibility  for  the  results  of  Simpson's  not 
receiving  enough  to  support  her.  He  is  not  the  cause  of  the  ensuing 
evils.  This,  Mr.  Frankfurter  does  not  deny.  But  he  insists  that  proof 
of  fault  is  not  essential  to  the  constitutionality  of  legislative  imposition 
of  liability,  and  that  certain  relationships,  of  which  that  of  employer 
and  employee  is  one,  involve  responsibilities  which  the  law  may  enforce. 
Possibly  a  better  phrasing  of  this  point  would  be  that  certain  relation- 
ships justify  the  legal  imposition  of  liability.  Mr.  Frankfurter  cites  a 
number  of  decisions  sustaining  statutes  imposing  liability  without  proof 
of  negligence.  One  of  these  statutes  made  municipalities  liable  for 
acts  of  mobs.  This  seems  hardly  in  point,  since  manifestly  an  individ- 
ual may  claim  greater  freedom  from  legislative  coercion  than  would  be 
accorded  to  a  subordinate  governmental  agent  of  the  state.  The  other 
cases  relate  to  liability  for  acts  in  the  nature  of  tort  rather  than  to  im- 
positions of  a  contractual  liability.  Is  this  distinction  a  material  one? 
It  is  a  constitution  we  are  expounding,  as  Chief  Justice  Marshall  re- 
minded us  a  long  time  ago.  It  seems  frivolous  to  read  into  '•  due 
process  of  law  "  a  notion  that  a  state  has  less  power  to  impose  con- 
tractual liability  where  there  is  no  fault  than  to  impose  tort  liability 
where  there  is  no  fault. 

But  another  distinction  between  the  cases  cited  and  the  case  before 
the  court  is  more  serious.  The  statutes  already  sustained  apply  to 
circumstances  where,  but  for  some  positive  act  on  the  part  of  the  de- 
fendant, the  loss  and  injury  would  not  have  happened.  We  cannot 
say  that  Simpson  would  not  have  suffered  from  lack  of  proper  living 
conditions  if  she  had  not  entered  the  employ  of  Stettler  at  less  than  a 
living  wage,  as  we  can  say  that  a  farmer  would  not  have  had  his  cows 
killed  by  the  operation  of  a  railroad  if  the  railroad  had  not  been  built. 
If  the  road  stops  its  operations,  the  cows  are  safe  from  danger  from 
trains.  But  if  Stettler  closes  his  factory,  Simpson  is  not  safeguarded 
from  want.  The  injury  Simpson  suffers  is  not  from  anything  Stettler 
does,  but  from  his  failure  to  do  something,  his  failure  to  pay  higher 
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wages.  The  injuries  which  induced  the  minimum-wage  statute  were 
not  caused  by  any  undertaking  on  the  part  of  employers,  but  were 
merely  rendered  possible  by  their  failure  to  undertake  more  than  they 
chose  to  undertake.  Moreover,  the  minimum- wage  statute  imposes, 
not  a  liability  for  injuries  after  they  have  occurred,  but  an  obligation 
to  conduct  one's  business  so  that  injuries  may  be  prevented.  These 
distinctions  seem  sufficient  to  deprive  the  cases  cited  by  Mr.  Frank- 
furter of  any  controlling  weight  as  authority  for  his  contention.  They 
indicate  that  the  minimum-wage  statute  presents  a  novel  problem. 

A  statute,  however,  is  not  unconstitutional  merely  because  it  docs 
something  which  has  not  been  done  before.     One  of  the  chief  objects 
of  stotutes  is  to  change  the  common  law.     If  there  is  some  reasonable 
ground  for  making  Stettler  pay  Simpson  for  her  labor  what  it  costs  to 
furnish  it,  a  law  compelling  him  to  do  this  should  be  valid,  even  though 
no  such  law  has  been  passed  before.     The  reasonable  ground  which 
Mr.  Frankfurter  urges  is  that  some  one  must  support  Stettler's  em- 
ployees if  he  is  to  have  their  labor,  and  that  he  gets  the  benefit  of  that 
support.     If  he  docs  not  furnish  it,  he  profits  from  the  acts  of  others. 
He  is  subsidized,  either  by  public  or  private  charity  or  by  something 
worse.     His  objection  to  the  statute  is  that  it  deprives  him  of  this 
chance  to  get  a  subsidy.     He  is  made  liable,  not  for  injuries  caused 
by  him,  but  because  of  benefits  enjoyed  by  him.     If  his  employees  did 
not  live,  they  could  not  work  for  him.     The  statute  says  that,  if  he 
chooses  to  take  the  benefit,  he  must  bear  the  burden.     Four  judges 
held  such  a  law  unconstitutional.     Yet  they  must  be  familiar  with  ele- 
mentary principles  of  quasi-contract  which  impose  liability  for  voluntary 
acceptance  of  benefits. 

This  would  seem  in  itself  a  sufficient  ground  to  dismiss  Stettlers* 
objection  to  the  statute.  He  may,  it  is  true,  be  unable  to  conduct  his 
particular  business  if  he  cannot  get  labor  at  less  than  cost.  If  this  is 
the  case,  he  is  claiming  a  constitutional  right  to  be  a  parasite.  If  it  is 
not  the  case,  he  is  claiming  a  constitutional  right  to  impose  part  of  the 
costs  incurred  for  the  benefit  of  his  business  on  some  good  or  bad  Sa- 
maritan who  may  be  induced  to  contribute  to  them.  Such  rights  seem 
to  be  of  an  inferior  order  when  weighed  in  the  balance  against  a  public 
interest. 

The  discussion  thus  far  has  been  on  the  assumption  that  the  mini- 
mum-wage statute  costs  employers  a  net  loss  of  the  amount  it  increases 
their  pay-roll.  But  this  assumption,  the  brief  urges,  is  in  large  meas- 
ure disproved  by  experience.  It  cites  the  testimony  gathered  by  Miss 
Goldmark  to  the  effect  that  higher  wages  have  proved  a  stimulus  to  in- 
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dustrial  efl&ciency  on  the  part  of  both  employers  and  employees.  To 
the  extent  that  this  is  true,  the  employers'  objection  to  minimum-wage 
legislation  is  minimized  in  weight  and  is  therefore  more  heavily  counter- 
balanced by  the  justification  of  public  advantage.* 

In  the  argument  in  favor  of  the  public  advantage  of  minimum-wage 
legislation,  Mr.  Frankfurter  does  not  confine  himself  to  the  point  already 
noted  that  it  protects  employees  from  inadequate  wages  which  have 
a  pernicious  effect  on  their  health  and  morals.  In  addition,  he  urges 
that  it  prevents  unfair  competition  between  manufacturers  by  depriving 
employers  who  pay  wages  less  than  the  cost  of  subsistence  of  such 
temporary  advantage  as  they  might  have  over  their  competitors  who 
voluntarily  pay  a  living  wage.  The  constitutionality  of  legislation  to 
prevent  unfair  competition  by  buying  below  cost  is  supported  by  the 
various  an ti- trust  acts  which  have  prohibited  the  unfair  competition  which 
takes  the  form  of  locally  or  temporarily  selling  below  cost.'  Another 
form  of  unfair  competition  dealt  with  by  the  statute  is  said  to  be  that 
indulged  in  by  employees  who  on  the  strength  of  outside  subsidies  sell 
their  labor  below  cost  to  the  detriment  of  competing  employees  who 
are  wholly  dependent  on  their  wages. 

A  still  bolder  ground  is  taken  in  the  contention  that  the  statute  is 
saved  from  being  *•  wanton,  arbitrary  or  a  spoliation,"  because  it  seeks 
to  remedy  the  actual  inherent  inequality  of  bargaining  power  between 
employers  and  employees.  This  is  the  ground  of  constitutionality 
which  Mr.  Justice  Pitney  declined  to  sanction  in  Coppage  v.  Kansas,* 
and  which  Mr.  Justice  Hohnes  declared  sufficient.*    Mr.  Frankfurter 

•  In  considering  the  possibility  of  money  loss  to  Stettler  from  the  operation  of  the 
statute,  it  must  be  borne  in  mind  that  we  do  not  have  a  case  of  an  increase  of  operat- 
ing costs  to  Stettler  alone.  His  competitors  within  the  state  aie  similarly  affected. 
They  too  must  pay  a  wage  equal  to  the  cost  of  living.  If  it  be  objected  that  not  all 
of  Stettler's  competitors  are  located  in  Oregon,  and  that  neighboring  states  do  not 
have  similar  statutes,  this  is  but  to  say  that  the  economic  unit  is  not  coterminous  with 
the  political  unit.  Stettler  may  possibly  suffer  for  a  time  because  we  have  a  federal 
rather  than  a  unitary  system  of  government.  The  situation  may  be  unfortunate,  but 
the  remedy  is  obvious.  A  famiUar  example  appears  in  child-labor  legislation.  The 
several  states  were  permitted  to  adopt  their  local  restrictions  against  the  employment 
of  children,  notwithstanding  the  fact  that  competing  employers  in  other  states  might 
still  be  left  without  similar  restraints.  When  it  appeared  that  this  penalized  em- 
ployers in  the  states  with  higher  standards,  Congress  intervened  and  deprived  employ- 
ers in  the  states  with  lower  standards  of  any  market  outside  the  state  in  which  they 
were  located. 

»  See  Central  Lumber  Company  v.  South  Dakota  (1912)  226  U.  S.  157. 

'(1915)  236  U.S.  I. 

♦236  U.  S.,  at  pp.  26-27.     "In  present  conditions  a  workman  not  unnaturally 


No.  2] 


THE  OREGON  MINIMUM-WAGE  CASES 


307 


insists  that  many  of  the  statutes  which  have  been  sustained  were  neces- 
sitated by  the  inequality  of  bargaining  power  between  employers  and  em- 
ployees, and  that  their  justification  rests  upon  that  principle.  Among 
such  statutes  are  those  relating  to  the  methods  of  determining  the 
amount  of  compensation  due  employees,'  the  times  and  manner  of 
payment,*  statutes  prohibiting  the  assignment  of  wages,'  forbidding 
and  penalizing  the  exaction  of  usurious  interest,  prohibiting  the  advance 
payment  of  wages  to  seamen,*  and  regulating  employment  agencies.* 
A  time-honored  instance  of  this  justification  for  legal  interference  with 
the  freedom  of  contract  is  found  in  the  use  of  equity  powers  to  defeat 
coercive  contracts. 

This  section  of  the  brief  strikes  at  the  root  of  the  doctrine  on 
which  courts  have  so  frequently  declared  statutes  unconstitutional 
— the  doctrine  that  the  due-process  clause  embodies  the  theory  of 
/aissez  faire  as  a  limitation  on  legislative  action.  It  was  the  rigid 
insistence  on  this  doctrine  by  Mr.  Justice  Harlan  in  Adair  v.  United 
States  •  which  prompted  the  searching  analysis  of  it  by  Roscoe  Pound 
in  his  article  on  «♦  Liberty  of  Contract"^  in  which  he  answered  these 
questions  set  forth  on  his  opening  page  : 

Why,  then,  do  courts  persist  in  the  fallacy  >  Why  do  so  many  of  them 
force  upon  legislation  an  academic  theory  of  equality  in  the  face  of  prac- 
tical conditions  of  inequality  ?  Why  do  we  find  a  great  and  learned  court 
in  1908  taking  the  long  step  into  the  past  of  dealing  with  the  relation  be- 
tween employer  and  employee  in  railway  transportation,  as  if  the  parties 
were  individuals— as  if  they  were  farmers  haggling  over  the  sale  of  a 
horse  ?  Why  is  the  legal  conception  of  the  relation  of  employer  and  em- 
ployee so  at  variance  with  the  common  knowledge  of  mankind  ? 

may  believe  that  only  by  belonging  to  a  union  can  he  secure  a  contract  that  shall  be 
lair  to  him.  If  that  belief,  whether  right  or  wrong,  may  be  held  by  a  reasonable 
man,  it  seems  to  me  that  it  may  be  enforced  by  law  in  order  to  establish  the  equality 
of  position  between  the  parties  in  which  liberty  of  contract  begins." 

'  Requiring  payment  by  "  run  of  mine  "  weight,  McLean  v.  Arkansas  (1909)  211 
U.  S.  539. 

*  Prohibiting  contracts  to  pay  employees  less  often  than  semi-monthly,  Erie  Railroad 
Co.  V.  Williams  (1914)  233  U.  S.  685.  Requiring  redemption  in  money  of  scrip  or 
store  orders  issued  in  payment  of  wages,  Knoxville  Iron  Co.  v.  Harbison  (1901)  183 
U.  S.  13. 

•Mutual  Loan  Co.  v.  Martell  (1911)  222  U.  S.  225. 

♦Patterson  v.  Bark  Eudora  (1903)  190  U.  S.  169. 

'Brazee  v.  Michigan  (1916)  241  U.  S.  340.  •(1908)  208  U.  S.  261, 

^  18  Yale  Law  yournal  ^^^  (May  1909). 
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The  same  issue  was  presented  by  the  minimum- wage  cases.  Mr.  Frank- 
furter is  rigidly  scientific  in  recognizing  it.  When  he  writes  his  con- 
cluding paragraphs  on  the  point  now  under  consideration,  he  is  dealing 
with  the  real  forces  which  mold  the  judicial  application  of  the  due-pro- 
cess clause  to  legislation  affecting  freedom  of  contract. 

The  largest  opportunity  for  the  fullest  development  of  men's  faculties 
has  undoubtedly  been  one  of  the  basic  considerations  of  Anglo-American 
institutions.  To  the  extent  that  such  development  touches  fundamentals, 
this  political  principle  is  incorporated  in  the  protection  of  due  process  (see 
Butler  V.  Perry,  240  U.  S.  328.  333).  But  just  because  the  largest  oppor- 
tunities  for  development  of  men's  faculties  implies  [sic']  choice  and  freedom, 
within  the  circumscribed  range  of  human  freedom,  the  common  law  in 
both  phases  of  its  legal  functions,  namely,  through  adjudication  and  legis- 
lation, has  thrown  its  weight  in  favor  of  the  necessitous  and  conversely  has 
sanctioned,  as  the  proper  function  of  law,  the  curbing  of  the  "avaricious" 
and  the  "malevolently  inclined."  The  principle  has  been  briefly  and 
comprehensively  expressed  by  Lord  Chancellor  Nothington  when  he  said 
that  "necessitous  men  are  not,  truly  speaking,  free  men"  (Vernon  v. 
Bethell,  2  Eden,  110,  113). 

The  "  liberty  of  contract "  which  the  present  legislation  would  destroy  is 
only  the  "liberty  "  of  an  employer  to  abuse  and  the  "liberty  "  of  an  em- 
ployee to  be  abused.  True  freedom  of  contract  is  established,  rather  than 
impaired,  by  such  restrictions.  Their  very  purpose  is  to  assure  the  parties 
an  equal  basis  for  bargaining,  so  that  they  may  he  free  to  bargain  on  the 
merits,  and  not  under  the  compulsion  of  a  crippling  necessity.  With  no 
margin  or  the  margin  of  but  a  single  meal  between  starvation  there  can  be 
no  true  liberty  of  contract. 

The  next  point  made  in  the  brief  is  closely  connected  with  the  pre- 
ceding one.  The  statute  is  called  "  a  reasonable  exercise  of  the  state 
power  to  minimize  danger  of  unfair  or  oppressive  contracts."  The 
established  fact  that  about  half  the  women  in  Oregon  were  receiving 
less  than  a  living  wage  is  regarded  as  proof  of  the  likelihood  of  unfair 
contracts.  It  is  urged  that  the  state  has  the  same  power  to  limit  un- 
restricted "  demand  and  supply "  in  the  interest  of  fair  and  ethical 
dealing  with  respect  to  the  wage  contract  as  it  has  to  seek  the  same 
object  in  the  same  way  when  it  restricts  freedom  of  contract  to  protect 
people  from  exploitation  by  lotteries,'  bulk  sales,*  marginal  dealing  in 

» Lottery  Case  (1901)  188  U.  S.  321. 

•  Lemieux  *.  Young  (1909)  211  U.  S.  489. 


stocks,*  trading  stamps'  and  the  sale  of  small  bread  loaves.*  Statutes 
dealing  with  such  matters  are  designed  to  secure  to  unwary  buyers  a 
fair  equivalent  for  what  they  give.*  The  minimum- wage  law  is  designed 
to  secure  to  unwary  and  necessitous  sellers  of  labor  the  equivalent  of 
the  cost  of  what  they  give. 

Finally,  the  statute  is  advocated  as  a  "reasonable  exercise  of  the 
state  power  to  foster  the  productivity  of  industry." 

The  fundamental  policy  represented  by  this  act  is  the  prevention  of  taxa- 
tion upon  sound  industries  for  the  artificial  support  of  unsound  ones,  and 
the  correlative  direction  of  the  energies  of  the  state  into  lines  which  can  be 
truly  productive.  Its  purpose  is  to  compel  those  industries  which  are  now 
parasites  either  to  make  themselves  self-supporting  through  higher  efficiency 
or  to  discontinue. 

To  promote  these  various  ends,  the  statute  substitutes  a  conception 
of  relationship  for  one  of  free  contract.  Mr.  Frankfurter  goes  back  to 
the  feudal  period  for  the  common-law  recognition  of  the  concept  of 
relationship  as  the  controlling  principle  in  the  reciprocal  liabilities  of 
those  having  different  interests  in  land  tenure.  "Industry  under 
modem  conditions,"  he  says,  "has  come  to  be  one  of  the  most  im- 
portant fields  in  which  the  interrelation  of  human  beings  requires  super- 
vision and  control  by  the  state.  ...  We  are  here  dealing  with  an  exer- 
cise of  the  same  public  power  as  that  of  the  common  law  regarding 
land  tenure." 

The  justifications  for  the  statute  in  the  public  interest  which  it  pro- 
motes apply  as  well  to  the  objections  of  the  employee  as  to  those  of 
the  employer.  That  the  statute  may  deprive  some  employees  of  the 
opportunity  to  get  what  they  are  now  getting  is  clear.  An  employer 
who  is  compelled  to  raise  the  wages  of  an  employee  or  to  dismiss  her 
may  choose  the  latter  alternative.  The  statute  makes  provision  for 
mitigating  this  danger  to  employees  by  authorizing  the  commission  to 
issue  to  those  who  are  ••  physically  defective,  crippled  by  age  or  other-' 
wise  "  licenses  to  accept  employment  at  less  than  the  cost  of  living. 

'  Otis  V.  Parker  ( 1903)  187  U.  S.  606. 

»  Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342. 

•  Schmidinger  v.  Chicago  (1913)  226  U.  S.  579. 

*To  the  cases  cited  by  Mr.  Frankfurter  may  be  added  the  decisions  handed  down 
subsequent  to  the  filing  of  his  brief  which  sustain  the  constitutionality  of  the  so-called 
••  Blue  Sky  "  Laws;  Hall  v.  Geiger-Jones  Co.  (January  22,  191 7)  U.  S.  Adv.  Ops. 
1916,  p.  217,  37  Sup.  Ct.  Rep.  217;  Caldwell  v.  Sioux  Falls  Stock  Yards  Co.,  ibid., 
p.  224;  Merrick  v.  Halsey  &  Co.,  ibid.  p.  227. 
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But  it  does  not  obviate  the  danger  entirely,  since  some  who  are  denied 
licenses  may  be  unable  to  obtain  employment  at  the  wages  fixed  by  the 
commission,  because  employers  will  not  think  it  worth  their  while  to 
pay  $8.64  for  their  labor  even  though  they  cannot  get  it  for  less. 
Since,  however,  employers  must  pay  $8.64  for  the  labor  of  any  normal 
person,  those  employees  who  in  fact  suffer  from  the  operation  of  the 
statute  will  in  the  long  run  be  those  who  are  the  less  competent. 
Though  it  is  not  possible  to  fix  the  exact  \'alue  of  the  contribution  of  a 
laborer  to  a  product  created  jointly  by  labor,  management,  and  the  use 
of  material  facilities,  it  is  certain  that  some  laborers  can  contribute 
more  to  a  joint  product  than  can  some  of  their  fellows.     If,  therefore, 
an  employer  is  compelled  to  pay  a  minimum  wage,  he  will  inevitably 
be  spurred  to  get  the  most  efficient  labor  which  he  can  for  that  wage,  to 
the  resulting  loss  of  employment  by  some  of  the  less  efficient.     It 
seems,  then,  a  safe  inference  that  the  employees  who  may  suffer  from 
the  act  will  be  the  less  efficient.     The  result  of  the  statute  to  any  em- 
ployee who  suffers  actual  injury  from  it  will  be,  argues  the  brief,  to 
compel  such  employee  to  become  more  efficient  or  to  accept  the  status 
of  a  defective.     In  answer  to  the  contention  on  behalf  of  Simpson  that 
the  state  cannot  put  her  in  such  a  position  unless  it  provides  in  advance 
for  her  maintenance,  Mr.  Frankfurter  says  that  this  ignores  the  provi- 
sion of  the  statute  for  special  licenses,  and  that  it  denies  the  right  of 
the  state  to  determine  how  defectives  may  be  supported  without  its 
being  compelled  to  grant  them  an  indirect  subsidy.     1  he  statute  is  said 
to  be  the  first  step  in  the  solution  of  the  problem  of  determining  how  to 
treat  those  who  cannot  carry  their  own  weight. 

The  state,  therefore,  may  use  means,  like  the  present  statute,  of  sorting 
the  normal  self-supporting  workers  from  the  uncmployablcs  and  then  deal 
with  the  latter  appropriately  as  a  special  class,  instead  of  an  indiscriminate, 
unscientific  lumpmg  of  all  workers,  with  a  resultmg  unscientific  confusion 
of  standards. 

The  brief  cannot  be  said  to  deal  as  adequately  with  the  contentions 
of  the  employee  as  with  those  of  the  employer.  It  seems  a  legitimate 
point  to  have  urged  that  the  court  should  regard  the  employees  as  a 
class,  and  should  recognize  that  the  class  as  a  whole  derived  such  bene- 
fit from  the  statute  that  the  possible  loss  to  a  few  is  greatly  overbal- 
anced by  the  gain  to  the  many,  and  that  therefore  no  deprivation  to 
the  laboring  class  has  to  be  weighed  against  the  public  benefits  to  be 
derived  from  the  sUtute. 
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It  is  apparent  that  much  of  the  logic  in  the  brief  is  far  from  tight. 
This  is  inevitable  from  the  nature  of  the  problem.  Many  of  the  pre- 
cedents cited  are  precedents  in  favor  of  the  constitutionality  of  promot- 
ing the  general  economic  policy  underlying  the  minimum-wage  law. 
It  cannot  be  said  that  the  economic  policy  underlying  statutes  which 
have  been  sustained  is  identical  with  that  of  the  statutory  minimum 
wage.  All  that  it  is  possible  to  show  is  that  the  former  and  the  latter 
have  much  in  common,  and  that  the  differences  between  them  are  not 
enough  to  warrant  a  court  in  declaring  that  the  minimum-wage  law  is 
an  arbitrary  and  wanton  exercise  of  power.  One  of  the  significant 
contributions  of  the  brief  is  its  emphasis  on  the  point  that  decisions 
sustaining  statutes  under  the  due-process  clause  are  precedents  on  the 
constitutional  validity  of  the  legislative  promotion  of  the  economic 
policy  favored  by  the  statute.  When,  therefore,  we  have  statutes 
which  seem  novel  from  the  standpoint  of  their  particular  incidence  and 
purposes,  we  may  nevertheless  find  support  for  their  constitutionality 
by  showing  economic  analogies  between  them  and  other  statutes  which 
have  received  judicial  approval.  When  this  method  of  reasoning  re- 
ceives wider  acceptance,  those  who  object  to  the  constitutionality  of 
any  novel  statute  may  cease  to  rely  on  arguments  which  imply  that 
never  before  has  complete  freedom  to  contract  as  one  pleases  been 
curtailed  by  legislative  enactment. 

Thomas  Reed  Powell. 
Columbia  University. 
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COLLECTIVE  BARGAINING  BEFORE  THE 
SUPREME  COURT 

IN  three  important  cases  a  majority  of  the  United  States  Su- 
preme Court  has  thwarted  efforts  of  labor  unions  to  in- 
crease their  numbers.  In  all  three  there  was  vigorous 
dissent.  All  three  were  opposed  to  the  judgment  of  the  court 
below.  The  first  two  found  statutes  wanting  in  the  require- 
ments of  due  process  of  law.  Adair  v.  United  States  *  annulled 
an  Act  of  Congress  which  prohibited  interstate  carriers  from 
discharging  an  employe  because  of  his  membership  in  a  labor 
union.  Coppage  v.  Kansas '  declared  invalid  a  state  law  which 
forbade  any  employer  to  require  of  employes  or  of  persons 
seeking  employment  an  agreement  not  to  become  or  remain  a 
member  of  a  labor  union.  The  third  decision  is  Hitchman 
Coal  and  Coke  Company  v.  Mitchell  et  aL,^  handed  down  last 
December.  It  deals  with  a  situation  created  by  the  type  of 
agreement  which  Kansas  sought  unsuccessfully  to  forbid.  Of- 
ficers of  a  labor  union  were  restrained  by  injunction  from  secur- 
ing secret  promises  to  join  the  union  from  employes  who  had 
agreed  to  relinquish  their  employment  in  case  they  became 
members. 

Each  of  these  decisions  was  rendered  in  the  name  of  freedom 
and  liberty.  But  since  each  dealt  with  conflicting  interests, 
each  necessarily  involved  interfering  with  liberty  as  well  as  pro- 
tecting it.  The  majority  judges  of  the  Supreme  Court  must 
have  thought  that  the  liberty  they  safeguarded  was  for  some 
reason  entitled  to  more  consideration  than  the  liberty  they  cur- 
tailed. And  the  minority  and  the  judges  below  must  have  held 
contrary  views.  The  importance  of  the  decisions  and  of  the 
court  which  rendered  them  may  make  it  profitable  to  review 
the  various  opinions  and  try  to  arrange  the  controlling  reasons 
for  the  divergent  views.     In  so  far  as  the  opinions  do  not  lend 

•(1908)  208  u.  S.  16!. 

•(i9iS)ai6U.  S.  I. 

•(1917)  245  U.  S.  232. 
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themselves  to  this  purpose,  an  endeavor  will  be  made  to  indi- 
cate the  fact.  It  not  infrequently  happens  that  a  judicial 
opinion,  like  the  arguments  of  counsel,  starts  from  a  selected 
premise  which  has  in  it  the  seeds  of  a  desired  result,  and  neg- 
lects to  weigh  that  premise  in  even  scales  against  competing 
premises  which  are  equally  significant  but  which  bear  other 
fruit. 

Only  four  of  the  judges  sat  in  all  three  cases.  Of  these 
Chief  Justice  White  was  consistently  with  the  majority,  and  Mr. 
Justice  Holmes  with  the  minority.  Mr.  Justice  McKenna  was 
with  the  majority  in  the  Coppage  case  and  the  Hitchman  case, 
and  with  the  minority  in  the  Adair  case.  Mr.  Justice  Day  dis- 
sented in  the  Coppage  case  and  concurred  in  the  other  two. 
Justices  Pitney,  Van  Devanter  and  McReynolds  sat  in  the  Cop- 
page case  and  the  Hitchman  case  and  concurred  in  both.  With 
them  in  the  Coppage  case  was  Mr.  Justice  Lamar;  against 
them,  Mr.  Justice  Hughes.  Chief  Justice  Fuller  and  Justices 
Harlan,  Peckham  and  Brewer  completed  the  majority  in  the 
Adair  case ;  and  Justices  Brandeis  and  Clarke,  the  minority  in 
the  Hitchman  case. 


The  Adair  case  involved  no  dispute  as  to  the  facts,  as  the 
respondent  by  demurring  to  the  indictment  confessed  that  he 
had  discharged  an  employe  of  an  interstate  railroad  because  of 
his  membership  in  a  labor  union.  The  sole  issue  before  the 
court  was  the  constitutionality  of  the  statute  forbidding  such 
discharge.  And  the  opinion  of  Mr.  Justice  Harlan  maintained 
its  unconstitutionality  by  asserting  it. 

Adair  was  an  agent  of  the  carrier.  It  was  his  right,  says  the 
learned  justice,  "  and  that  right  inhered  in  his  personal  liberty, 
and  was  also  a  right  of  property,  to  serve  his  employer  as  best 
he  could,  so  long  as  he  did  nothing  that  was  reasonably  for- 
bidden by  law  as  injurious  to  the  public  interests."  This  seems 
a  prelude  to  a  consideration  of  the  question  of  reasonableness. 
But  we  are  not  thus  favored.  Instead,  we  are  informed  again 
that  "  it  was  the  right  of  the  defendant  to  prescribe  the  terms 
upon  which  the  services  of  Coppage  [the  employe]  would  be 


398 


POLITICAL  SCIENCE  QUARTERLY      [Vol.  XXXIII 


accepted,  and  it  was  the  right  of  Coppage  to  become  or  not, 
as  he  chose,  an  employe  of  the  railroad  company  upon  the 
terms  offered  him." 

This  describes  the  legal  situation  before  the  passage  of  the 
statute.  The  parties  were  at  liberty  to  bargain  as  they  pleased 
about  the  affiliation  of  the  employe  with  a  union.  But  what 
we  need  to  know  is  why  the  legal  situation  created  or  sanctioned 
by  the  common  law  cannot  be  changed  by  statute.  We  do  not 
gain  light  on  this  point  from  any  recital  of  the  rights  of  the 
parties  at  common  law,  however  oft  repeated.  Mr.  Justice 
Harlan  quotes  a  statement  from  Cooley  that  "  it  is  a  part  of 
every  man's  civil  rights  that  he  be  left  at  liberty  to  refuse  busi- 
ness relations  with  any  person  whomsoever,  whether  the  refusal 
rests  upon  reason,  or  is  the  result  of  whim,  caprice,  prejudice 
or  malice."  But  this  is  from  a  treatise  on  torts,  and  is  evidently 
intended  to  mean  that  a  man  is  not  liable  in  tort  for  refusing  to 
hire  another  or  to  work  for  another.  It  does  not  throw  light 
on  the  question  whether  a  new  statutory  arrangement  is  reason- 
able enough  to  be  constitutional. 

The  succeeding  paragraph  in  the  opinion  takes  us  no  further 
in  our  quest.  It  cites  Lochner  v.  New  York,'  and  says  that  all 
the  court  were  agreed  "  as  to  the  general  proposition  that  there 
is  a  liberty  of  contract  that  cannot  be  unreasonably  interfered 
with  by  legislation."  Next  follows  the  concession  that  the 
"  right  of  liberty  "  is  subject  "  to  such  reasonable  restraints  as 
the  common  good  or  general  welfare  may  require."  But  this 
is  succeeded,  not  by  a  discussion  of  the  question  of  reasonable- 
ness, but  by  a  neglect  of  it.  Note  the  significant  silence  on  the 
controlling  issue : 

...  it  is  not  within  the  functions  of  government — at  least  in  the  ab- 
sence of  contract  between  the  parties — to  compel  any  person,  in  the 
course  of  his  business,  and  against  his  will,  to  accept  or  retain  the 
personal  services  of  another. 

After  reiterating  again  the  common-law  rights  of  the  employer 
and  of  the  employe,  the  opinion  continues : 
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In  all  such  particulars  the  employer  and  the  employe  have  equality  of 
right,  and  any  legislation  that  disturbs  that  equality  is  an  arbitrary  in- 
terference with  the  liberty  of  contract  which  no  government  can  legally 
justify  in  a  free  land. 

There  is  more  to  the  same  effect.  Summing  it  up,  the  statute 
is  unconstitutional  because  it  is  unconstitutional. 

It  is  not  surprising  that  such  an  avoidance  of  the  question  of 
reasonableness  prompts  Mr.  Justice  McKenna  to  open  his  dis- 
sent by  saying: 

The  opinion  of  the  court  proceeds  upon  somewhat  narrow  lines  and 
either  omits  or  does  not  give  adequate  prominence  to  the  considera- 
tions which,  I  think,  are  determinative  of  the  questions  in  the  case. 

And  later  he  suggests  that  an  inquiry  be  made  as  to  the  pur- 
pose of  the  legislation,  "  without  beating  about  in  the  abstract." 

This  purpose  Mr.  Justice  McKenna  finds  in  the  other  pro- 
visions of  the  ftatute  setting  forth  a  plan  of  arbitration  to  pre- 
vent the  strikes  which  are  apt  to  arise  from  disputes  between 
employers  and  employed.  The  unions  among  railroad  em- 
ployes, he  says,  exist,  and  are  a  fact  to  be  reckoned  with. 
They  create  a  unity  among  employes  which  may  be  an  obstacle 
or  an  aid  to  arbitration.  Congress  sought  to  make  this  unity 
an  aid  in  the  settlement  of  labor  disputes.  The  requirement  is 
therefore  in  the  public  interest.  It  is  imposed  only  on  those 
engaged  in  a  public-service  enterprise,  who  are  subject  to  con- 
trol in  the  interest  of  the  public.  With  the  rights  of  those 
engaged  in  private  business  "  we  are  not  concerned." 

Mr.  Justice  McKenna  therefore  finds  the  restriction  on  the 
liberty  of  the  carriers  a  reasonable  one,  because,  accepting  con- 
ditions as  they  are,  it  will  tend  to  prevent  strikes.  Mr.  Justice 
Harlan  dismisses  this  alleged  justification  in  a  somewhat  round- 
about way.  He  enters  upon  the  question  in  order  to  discover 
whether  the  act  is  a  regulation  of  interstate  commerce.  This 
is  in  response  to  some  argument  which  he  calls  a  suggestion 
that  the  act  "  can  be  referred  to  the  power  of  Congress  to 
regulate  interstate  commerce,  without  regard  to  any  question 
of  personal  liberty  or  right  of  property  under  the  5th  Amend- 
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ment."  If  the  argument  was  put  in  this  way,  it  confused  two 
distinct  questions.  The  opinion  recognizes  this  when  it  says 
later  that  the  power  over  commerce  "cannot  be  exerted  in 
violation  of  any  fundamental  right  secured  by  other  provisions 
of  the  Constitution."  And  if  the  act  is  not  a  regulation  of 
interstate  commerce,  it  is  unconstitutional,  even  if  it  does  not 
also  violate  the  Fifth  Amendment.  So  that  the  majority,  by 
holding  that  the  objects  of  the  slatute  are  not  within  the  pur- 
view of  the  commerce  power,  avoids  explicit  analysis  of  the 
reasons  adduced  by  the  minority  for  the  reasonableness  of  its 
interference  with  liberty. 

Mr.  Justice  Harlan  prefaces  his  consideration  of  the  com- 
merce question  by  saying : 

Manifestly,  any  rule  prescribed  for  the  conduct  of  interstate  com- 
merce, in  order  to  be  within  the  competency  of  Congress  under  its  , 
power  to  regulate  commerce  among  the  states,  must  have  some  real  or 
substantial  relation  to  or  connection  with  the  commerce  regulated. 

Then  follows  the  rhetorical  question : 

But  what  possible  legal  or  logical  connection  is  there  between  an  em- 
ploye's membership  in  a  labor  organization,  and  the  carrying  on  of 
interstate  commerce? 

In  first  analysis,  of  course,  the  connection  is  factual.  Whether 
it  is  also  logical  depends  upon  the  logician ;  whether  it  is  legal, 
upon  the  judge.  Mr.  Justice  Harlan  finds  no  link  between 
labor  unions  and  commerce,  because  "  it  is  the  employe  as  a 
man,  and  not  as  a  member  of  a  labor  organization,  who  labors 
in  the  service  of  an  interstate  carrier."  "Surely,"  he  says, 
•'  those  associations,  as  labor  organizations,  have  nothing  to  do 
with  interstate  commerce." '     The  argument  to  the  contrary  he 

>  It  is  interesting  to  compare  a  statement  of  Mr.  Justice  Pitney  on  behalf  of  the 
majority  in  the  Coppage  case,  in  which  he  says  that  "  it  cannot  be  judicially  de- 
clared that  membership  in  such  an  organization  has  no  relation  to  a  member's  duty 
to  his  employer"  (2^6  U.  S.  I,  19).  In  the  Coppage  case  it  was  the  argument  in 
favor  of  the  statute  which  urged  that  "membership  in  a  labor  organization  is  the 
'personal  and  private  affair*  of  the  employe." 

In  sustaining  the  Adamson  Law  in  Wilson  v.  New  (191 7)  243  U.  S.  332,  a 
majority  of  the  Supreme  Court  in  effect  discountenanced  the  application  of  the  com- 
merce clause  adopted  by  the  majority  in  the  Adair  case. 
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regards  as  based  upon  the  assumption  that  "  members  of  labor 
organizations  would,  by  illegal  or  violent  measures,  interrupt 
or  impair  the  freedom  of  commerce  among  the  states."  And 
of  such  assumptions  he  says : 

We  will  not  indulge  in  any  such  conjectures,  nor  make  them,  in  whole 
or  in  part,  the  basis  of  our  decision.  We  could  not  do  so  consistently 
with  the  respect  due  to  a  co-ordinate  department  of  the  government. 

Mr.  Justice  McKenna's  respect  for  Congress  takes  a  different 
form.  He  sees  that  the  power  of  labor  unions  "  may  be  ef- 
fectively exercised  without  violence  or  illegality,"  and  he  quotes 
from  a  report  of  the  Senate  Committee  to  show  that  the  legis- 
lation was  based,  not  on  conjecture,  but  on  experience.  Of  the 
argument  of  the    majority  he  says : 

Neither  the  supposition  nor  the  disrespect  is  necessary,  and,  it  may  be 
urged,  they  are  no  more  invidious  than  to  impute  to  Congress  a  care- 
less or  deliberate  or  purposeless  violation  of  the  constitutional  rights  of 
the  carriers. 

Plainly  Mr.  Justice  Harlan  avoids  due  consideration  of  the 
justifications  for  the  restraint  imposed  on  the  carriers.  But 
Mr.  Justice  McKenna  also  fails  to  give  due  weight  to  the  burden 
of  that  restraint  upon  them.  The  act,  he  says,  restrains  noth- 
ing "  which  is  of  any  material  interest  to  the  carrier."  He  as- 
sumes that  the  discharge  of  an  employe  because  of  membership 
in  a  union  is  "  the  exercise  of  mere  whim  or  caprice,"  or  at  any 
rate  that  it  may  be,  and  that  "  this  is  the  liberty  which  is  at- 
tempted to  be  vindicated  as  the  constitutional  right  of  the 
carrier."  And  on  this  assumption  he  comments  eloquently: 
"  Liberty  is  an  attractive  theme,  but  the  liberty  which  is  exer- 
cised in  sheer  antipathy  does  not  plead  strongly  for  recogni- 
tion." 

Mr.  Justice  Holmes  looks  deeper.  In  a  separate  dissent  he 
says  that  "  the  section  is,  in  substance,  a  very  limited  inter- 
ference with  the  freedom  of  contract,  no  more.  It  does  not 
require  the  carriers  to  employ  anyone.  It  does  not  forbid  them 
to  refuse  to  employ  anyone,  for  any  reason  they  deem  good." 
And  he  puts  his  finger  on  the  artificiality  of  the  individualistic 
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approach  to  the  problem,  by  adding :  "...  even  where  the  notion 
of  a  choice  of  persons  is  a  fiction  and  wholesale  employment  is 
necessary  upon  |jeneral  principles  that  it  might  be  proper  to 
control."  The  statute,  he  finds,  "  simply  prohibits  the  more 
powerful  party  to  exact  certain  undertakings,  or  to  threaten 
dismissal  or  unjustly  discriminate  on  certain  grounds  against 
those  already  employed."  If  there  is  believed  to  be  an  im- 
portant ground  for  the  restraint,  "  the  Constitution  does  not 
forbid  it,  whether  this  court  agrees  or  disagrees  with  the  policy 
pursued."  Mr.  Justice  Holmes  does  not  confine  his  sanction  to 
the  object  of  preventing  strikes.  Though  he  thinks  that  labor- 
ing men  are  apt  to  attribute  to  unions  advantages  "  that  really 
are  due  to  economic  conditions  of  a  wider  and  deeper  kind," 
he  says  that  he  "  could  not  pronounce  it  unwarranted  if  Con- 
gress should  decide  that  to  foster  a  strong  union  was  for  the 
best  interest,  not  only  of  the  men,  but  of  the  railroads  and  the 
country  at  large."  And  his  conclusion,  which  he  puts  at  the 
beginning  of  his  opinion,  is  stated  as  follows :  "  I  also  think 
that  the  statute  is  constitutional,  and,  but  for  the  decision  of  my 
brethren,  I  should  have  felt  pretty  clear  about  it." 

So  much  for  the  arguments  of  the  judges.  Mr.  Justice 
Holmes  sees  the  issue  as  one  of  policy  which  it  is  for  Congress 
to  decide.  The  majority  find  some  eternal  right  of  the  carrier 
to  be  left  alone,  against  which  Congress  beats  in  vain.  They 
build  this  right  on  the  common-law  right  of  the  carrier  to  be 
immune  from  damages  if  it  dismissed  an  employe  because  he 
was  a  member  of  a  union.  But  this  common-law  right  was  a 
judicial  creation  with  respect  to  an  issue  between  man  and  man. 
The  issue  in  the  Adair  case  is  one  between  man  and  govern- 
ment. The  new  right  of  the  carrier  discovered  by  the  Adair 
case  is  wholly  different  from  that  which  it  had  at  common  law. 
An  immunity  against  an  individual  has  been  enlarged  into  an 
immunity  against  the  government.  Yet  the  court  seems  to 
think  that  it  is  merely  protecting  an  old  right,  and  not  creating 
a  new  one.  Thus  it  avoids  giving  any  substantial  reason  for  its 
decision. 

The  majority  recognizes  that  the  issue  before  the  court  is 
one  of   reasonableness.      The    merit  of   its  opinion  depends, 
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therefore,  upon  its  discussion  of  that  issue.  Legislatures  are 
fortunate  in  not  being  called  upon  to  give  reasons  for  the  law 
they  make.  Courts  are  under  a  duty  to  give  weighty  and  spe- 
cific reasons  before  they  unmake  the  law  made  by  the  legisla- 
ture. They  may  not  inappropriately  be  held  subject  to  the 
canon  that  the  vigorous  assertion  of  a  conclusion  is  not  the 
giving  of  a  reason  for  it.  Judged  by  this  canon,  the  majority 
opinion  in  the  Adair  case  is  sadly  wanting.  Its  declaration 
that  it  is  not  within  the  functions  of  government  to  compel  a 
person  against  his  will  to  retain  the  services  of  another  is  be- 
side the  point,  because  Congress  did  not  compel  the  carrier  to 
retain  the  services  of  any  of  its  employes.  There  is  a  wide 
difference  between  prohibiting  discharge  for  a  single,  specified 
reason,  and  prohibiting  discharge  altogether.  The  court  can- 
not convince  us  of  the  unreasonableness  of  what  Congress  did, 
by  telling  us  that  it  is  not  within  the  functions  of  government 
to  do  something  much  more  drastic.  It  does  not  enlighten  us 
on  the  question  of  reasonableness  by  the  rhetorical  fiat  that 
"  the  employer  and  the  employe  have  equality  of  right,  and 
any  legislation  that  disturbs  that  equality  is  an  arbitrary  inter- 
ference with  liberty  of  contract  which  no  government  can 
justify  in  a  free  land."  Yet  it  is  on  this  fiat  that  the  decision 
rests,  and  not  on  anything  that  can  be  dignified  with  the  title 
of  a  reason. 

n 

This  question  of  the  disturbance  of  the  equality  between  em- 
ployer and  employed  receives  further  discussion  in  the  opinions 
in  the  Coppage  case.  The  majority  in  that  case  insist  that  a 
statute  which  forbids  an  employer  to  require  of  a  laborer,  as  a 
condition  of  obtaining  or  remaining  in  employment,  an  agree- 
ment not  to  become  or  to  remain  a  member  of  a  labor  union, 
is  as  vicious  as  one  which  forbids  dismissal  because  of  member- 
ship in  a  union.  If  the  employer  must  remain  free  to  dis- 
charge an  employe  for  any  reason  that  seems  to  him  good,  he 
must  be  permitted  to  announce  in  advance  what  reasons  he 
will  deem  sufficient  for  discharge.  "  Granted  the  equal  free- 
dom of  both  parties  to  the  contract  of  employment,  has  not 
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each  party  the  right  to  stipulate  upon  what  terms  only  he  will 
consent  to  the  inception,  or  to  the  continuance,  of  that  rela- 
tionship ?  " 

Mr.  Justice  Holmes,  in  a  brief  dissent,  did  not  seek  to  dis- 
tinguish the  problem  before  the  court  from  that  involved  in  the 
Adair  case.  He  thought  that  the  Adair  case  should  be  over- 
ruled. But  Mr.  Justice  Day,  who  concurred  in  the  Adair  case, 
distinguishes  it  from  the  case  in  hand,  in  which  he  dissents. 
His  reasons  are  as  follows : 

There  is  a  real,  and  not  a  fanciful,  distinction  between  the  exercise 
of  the  right  to  discharge  at  will  and  the  imposition  of  a  requirement 
that  the  employe,  as  a  condition  of  employment,  shall  make  a  par- 
ticular agreement  to  forego  a  legal  right.  The  agreement  may  be,  or 
may  be  declared  to  be,  against  public  policy,  although  the  right  of 
discharge  remains.  When  a  man  is  discharged,  the  employer  exer- 
cises his  right  to  declare  such  action  necessary  because  of  the  exigencies 
of  his  business,  or  as  the  result  of  his  judgment  for  other  reasons  suffi- 
cient to  himself.  When  he  makes  a  stipulation  of  the  character  here 
involved  essential  to  future  employment,  he  is  not  exercising  a  right  to 
discharge,  and  may  not  wish  to  discharge  the  employe  when,  at  a 
subsequent  time,  the  prohibited  act  is  done.  What  is  in  fact  accom- 
plished, is  that  the  one  engaging  to  work,  who  may  wish  to  preserve 
an  independent  right  of  action,  as  a  condition  of  employment,  is 
coerced  to  the  signing  of  such  an  agreement  against  his  will,  perhaps 
impelled  by  the  necessities  of  his  situation. 

In  illustration  of  his  point,  Mr.  Justice  Day  refers  to  such  pos- 
sible stipulations  as  that  a  person  seeking  employment  shall 
agree  not  to  resort  to  the  courts  for  redress  in  case  of  disagree- 
ment with  his  employer,  or  not  to  become  a  member  of  the 
national  guard,  or  not  to  affiliate  with  a  particular  political  party. 
The  requirement  of  such  agreements  in  advance,  he  insists,  is 
the  exercise  of  a  wholly  different  liberty  from  those  of  not  em- 
ploying or  of  discharging  after  employing. 

There  is  a  difference,  of  course.  But  whether  the  difference 
is  sufficient  to  entitle  one  who  dissents  in  the  Coppage  case  to 
concur  in  the  Adair  case  is  more  difficult  to  determine.  Mr. 
Justice  Day  does  not  establish  the  importance  of  his  distinction 
by  saying  that  the  Kansas  statute  "  reaches  not  only  the  em- 
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ployed,  but  as  well,  one  seeking  employment,"  who  "  by  signing 
such  agreements"  is  "deprived  of  the  right  of  free  choice  as 
to  his  future  conduct."  So  long  as  the  employe  remains 
legally  free  to  quit  his  employment  at  any  time,  he  may  always 
choose  between  joining  a  union  or  keeping  his  job.  So  far  as 
we  can  reason  about  it,  the  agreement  would  seem  to  have  no 
wider  direct  results  as  between  employer  and  employe  than 
would  ensue  from  the  announcement  by  the  employer  that  he 
ran  and  would  continue  to  run  a  closed  non-union  shop.  But 
psychological  considerations  may  enter  in  to  make  a  difference. 
Evidently  the  employers  think  that  the  securing  of  the  indi- 
vidual agreements  at  the  time  of  hiring  is  an  aid  in  their  en- 
deavor to  avert  the  pressure  of  collective  bargaining  on  the  part 
of  the  men.  And,  as  will  appear  later  from  the  Hitchman  case, 
the  existence  of  a  contract  between  employer  and  employed 
gives  a  weapon  to  the  former  against  third  parties  who  seek  to 
unite  employes  in  a  demand  that  they  be  retained  as  union  men. 
The  majority,  therefore,  do  not  find  in  the  Adair  case  a  com- 
plete precedent  for  the  Coppage  case.  Nevertheless  the  major 
issue  in  both  cases  is  whether  the  legislature  may  aid  laborers 
in  their  efforts  to  secure  collective  bargaining. 

This  evidently  is  the  way  Mr.  Justice  Holmes  views  it.  In  a 
dissent  which  takes  only  a  paragraph,  he  says : 

In  present  conditions  a  workman  not  unnaturally  may  believe  that 
only  by  belonging  to  a  union  can  he  secure  a  contract  that  shall  be  fair 
to  him.  If  that  belief,  whether  right  or  wrong,  may  be  held  by  a 
reasonable  man,  it  seems  to  me  that  it  may  be  enforced  by  law  in 
order  to  establish  the  equality  of  position  between  the  parties  in  which 
liberty  of  contract  begins.  Whether  in  the  long  run  it  is  wise  for  the 
workingmen  to  enact  legislation  of  this  sort  is  not  my  concern,  but  I 
am  strongly  of  opinion  that  there  is  nothing  in  the  Constitution  of  the 
United  States  to  prevent  it,  ...  . 

Thus  Mr.  Justice  Holmes  regards  the  statute  as  a  promoter  of 
liberty  and  equality.  The  minority  regard  it  as  an  interference 
with  both.  This  is  not  to  say  that  they  disagree  as  to  the 
results  the  law  sought  to  produce.  Their  difference  relates  to 
the  characterization  of  those  results.  It  goes  to  the  essence  of 
what  each  means  by  liberty  and  equality. 
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To  the  minority,  liberty  and  equality  mean  something  actual 
and  concrete.  Mr.  Justice  Day  says  of  the  Kansas  statute:  "  I 
think  that  the  Act  now  under  consideration,  and  kindred  ones, 
are  intended  to  promote  the  same  liberty  of  action  for  the  em- 
ploye, as  the  employer  confessedly  enjoys."  It  is  a  step  towards 
making  them  equal  in  bargaining  power.  It  prohibits  •'  coer- 
cive attempts "  on  the  part  of  employers  to  deprive  employes 
'•  of  the  free  right  of  exercising  privileges  which  are  theirs 
within  the  law."  To  the  argument  of  the  majority  that  there  is 
no  element  of  coercion  in  offering  an  employe  a  choice  between 
his  union  and  his  job,  Mr.  Justice  Day  says  that  this  neglects 
the  facts  as  to  the  relative  positions  of  employer  and  employed. 
The  choice  legally  open  to  the  employe  is  not  actually  open  to 
him.  He  cannot  enjoy  his  legal  right  to  be  a  member  of  a 
union,  if  he  is  hampered  thereby  in  working  for  his  living  in 
the  occupation  for  which  he  is  best  fitted. 

To  this  the  majority  reply  that  "  constitutional  freedom  of 
contract  does  not  mean  that  a  party  is  to  be  as  free  after  mak- 
ing a  contract  as  before."  By  agreeing  to  work,  the  employe 
yields  the  enjoyment  of  his  legal  right  to  use  his  time  as  he 
pleases.  '*  Freedom  of  contract,  from  the  very  nature  of  the 
thing,  can  be  enjoyed  only  by  being  exercised ;  and  each  par- 
ticular exercise  of  it  involves  making  an  engagement  which,  if 
fulfilled,  prevents  for  the  time  any  inconsistent  course  of  con- 
duct." While  an  individual  has  a  legal  right  to  join  a  union, 
"  he  has  no  inherent  right  to  do  this  and  still  remain  in  the 
employ  of  one  who  is  unwilling  to  employ  a  union  man." 

This  of  course  is  but  to  reiterate  the  common-law  situation. 
The  statute  meant  to  give  the  employe  a  freedom  he  did  not 
have  at  common  law.'  The  minority  says  that  his  ancient 
legal  liberty  was  not  an  actual  liberty,  and  that  it  is  within  the 
power  of  the  state  to  add  to  his  actual  liberty.  In  so  doing  it 
cuts  down  the  legal  liberty  of  the  employer,  but  it  leaves  him 

'  The  statute  may  be  viewed  as  a  declaration  that  the  legal  right  to  be  a  member 
of  a  union  shall  not  be  subject  to  sale.  Common  law  and  equity  are  familiar  with 
restrictive  covenants  on  one's  future  freedom  of  action  which  are  denied  jural  recog- 
nition.  Restraints  of  one's  future  conduct  connected  with  earning  a  livelihood  have 
always  been  outlawed  when  regarded  as  unreasonable. 
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with  an  actual  liberty  which,  by  reason  of  his  economic  super- 
iority, is  equal  to  the  actual  liberty  of  the  employe. 

This  discussion  of  liberty  is  of  value  only  as  it  leads  to  the 
issu*?  of  equality.  Of  course  no  one  has  actual  liberty  to  use 
all  his  legal  liberty.  He  must  pick  and  choose.  Everyone  is 
subject  to  some  degree  of  economic  coercion.  Mr.  Justice 
Day's  statement  that  the  Kansas  statute  "  has  for  its  avowed 
purpose  the  protection  of  the  exercise  of  a  legal  right "  to  join 
a  union  is  true  enough  so  far  as  it  goes.  But  it  has  the  same 
incompleteness  which  marks  the  argument  of  the  majority  that 
the  statute  interferes  with  the  legal  right  of  employers  to  pre- 
scribe the  conditions  on  which  they  will  make  contracts.  The 
protection  of  the  common-law  right  of  the  one  is  gained  only 
by  limiting  the  common-law  right  of  the  other.  All  argument 
is  vain  which  confines  itself  to  the  elaboration  of  the  effect  of  the 
statute  on  one  of  these  rights,  disregarding  its  effect  on  the  other. 

The  common  law  left  the  employe  free  to  join  a  union.  It 
left  the  employer  free  to  decline  to  hire  members  of  a  union. 
In  some  upper  conceptual  chamber  these  two  common-law 
liberties  may  dwell  together  in  amity.  In  actual  life  they  con- 
flict. The  conflict  had  to  be  resolved  in  the  course  of  a  struggle 
in  which  the  public  interests  suffered.  If  the  state  is  to  step  in 
to  aid  the  public  interest  by  reducing  the  friction  between  the 
parties,  it  must  do  something  more  than  to  sanction  what 
already  exists.  The  minority  is  correct  in  its  position  that  the 
state  has  protected  the  exercise  of  the  legal  liberty  of  the  em- 
ploye. The  majority  is  correct  in  its  assertion  that  the  state 
has  interfered  with  a  previous  legal  liberty  of  employers.  The 
issue  is  whether  the  former  is  a  justification  for  the  latter. 

The  majority,  in  seeking  for  possible  justifications,  find  none. 
Other  interferences  with  liberty  which  have  been  judicially  sanc- 
tioned have  been  "  fairly  deemed  necessary  to  secure  some 
object  directly  affecting  the  public  welfare."  But  of  the  statute 
in  question,  putting  aside  the  question  of  coercion,  Mr.  Justice 
Pitney  says : 

.  .  .  there  is  no  object  or  purpose,  expressed  or  implied,  that  is  claimed 
to  have  reference  to  health,  safety,  morals,  or  public  welfare,  beyond 
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the  supposed  desirability  of  leveling  inequalities  of  fortune  by  depriving 
one  who  has  property  of  some  part  of  what  is  characterized  as  his 
'♦  financial  independence."  In  short,  an  interference  with  the  normal 
exercise  of  personal  liberty  and  property  rights  is  the  primary  object  of 
the  statute,  and  not  an  incident  to  the  advancement  of  the  general 
welfare. 

This  is  to  say  that  the  object  of  the  statute  is  to  promote 
equality  of  actual  opportunity,  solely  for  the  sake  of  that 
equality — a  result  which  could  not  promote  the  general  welfare. 
Moreover  the  Constitution  is  regarded  as  having  been  designed 
to  prevent  the  legislature  from  promoting  equality  of  oppor- 
tunity. Inequality  is  the  necessary  result  of  the  institution  of 
private  property.  "Wherever  the  right  of  private  property 
exists  there  must  and  will  be  inequalities  of  fortune."  It  is 
*«  impossible  to  uphold  freedom  of  contract  and  the  right  of 
private  property  without  at  the  same  time  recognizing  as  legiti- 
mate those  inequalities  of  fortune  that  are  the  necessary  result 
of  the  exercise  of  those  rights."  Since  a  state  may  not  cut 
down  the  rights  of  private  property  directly,  it  "  may  not  do  so 
indirectly,  as  by  declaring  in  effect  that  the  public  good  requires 
the  removal  of  those  inequalities  that  are  but  the  normal  and 
inevitable  result  of  their  exercise,  and  then  invoking  the  police 
power  in  order  to  remove  the  inequalities,  without  other  object 

in  view." 

Constitutional  liberty  of  contract,  therefore,  is  not  "  freedom 
of  action."  It  is  freedom  from  legislative  interference  with 
action.  This  is  freedom  for  employer  and  employe  alike,  even 
though  for  the  employe  it  is  but  the  wraith  of  genuine  freedom. 
Equality  between  employer  and  employe  is  not  approximate 
evenness  of  bargaining  position.  It  exists  only  when  both  are 
equally  let  alone  by  the  legislature.  The  state  may  not,  as  Mr. 
Justice  Holmes  contends,  "  establish  the  equality  of  position  in 
which  liberty  of  contract  begins."  It  must  not  interfere  with 
that  inequality  of  position  which  enables  the  one  with  superioi 
position  to  drive  a  hard  bargain.  The  owner  of  property  must 
be  guaranteed  an  advantage  in  all  his  dealings  with  those  who 
have  less  than  he.     In  the  words  of  Mr.  Justice  Pitney: 
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Indeed,  a  little  reflection  will  show  that  wherever  the  right  of  private 
property  and  the  right  of  free  contract  coexist,  each  party  when  con- 
tracting is  inevitably  more  or  less  influenced  by  the  question  whether 
he  has  much  property,  or  little  or  none;  for  the  contract  is  made  to 
the  very  end  that  each  may  gain  something  he  needs  or  desires  more 
urgently  than  that  which  he  proposes  to  give  in  exchange. 

To  him  that  hath  shall  be  given  protection,  not  only  of  that 
which  he  hath,  but  of  every  leverage  which  his  possessions  give 
him  in  acquiring  more.  To  him  that  hath  not  shall  be  given 
the  solace  that  he  is  free  and  unrestrained  by  law  as  to  the 
bargains  he  shall  make.  He  may  be  influenced  as  much  as  he 
likes  by  the  fact  that  he  has  little  property  or  none.  He  lives 
in  a  land  of  freedom  and  equality. 

This  is  where  we  should  arrive  by  uniting  an  absolute  con- 
ception of  liberty  of  contract  with  an  absolute  conception  of 
property,  and  then  regarding  the  marriage  as  indissoluble.  Of 
course  no  one  means  to  carry  the  sanctity  of  inequality  so  far. 
Otherwise  all  anti-trust  laws  would  be  unconstitutional.  For 
they  deprive  those  who  have  superior  position  from  using  that 
position  as  a  leverage  to  improve  it  still  further.  They  promote 
actual  equality  by  restraining  the  strong  for  the  sake  of  the 
weak.  It  is  quite  as  nearly  correct  to  say  they  have  no  other 
object  in  view,  as  it  is  to  say  that  the  Kansas  statute  has  no 
other  object  in  view.  Whether  in  either  case  "  an  interference 
with  the  normal  exercise  of  personal  liberty  and  property 
rights  "  is  "  the  primary  object  of  the  statute,"  or  is  "  an  inci- 
dent to  the  advancement  of  the  general  welfare  "  depends  upon 
a  judgment  whether  the  primary  results  of  the  interference  con- 
duce to  the  general  welfare.  It  is  equally  possible  arbitrarily 
to  stigmatize  either  interference  as  a  primary  object  and  not  a 
means  to  something  else.  Each  necessarily  results  in  some- 
thing else.  Each  involves  "  the  supposed  desirability "  of 
"  leveling  inequalities  of  fortune,"  in  the  sense  that  each  seeks 
to  enhance  the  purchasing  power  of  a  large  group  of  the  public 
to  the  consequent  diminution  of  the  purchasing  power  of 
another  group.  Both  deal  with  the  distribution  of  what  is  to 
be  created  in  the  future.  Neither  involves  re-division  of  com- 
modities now  possessed.  Mr.  Justice  Day  draws  the  parallel  as 
follows : 
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Wherein  is  the  right  of  the  employer  to  insert  this  stipulation  in  the 
agreement  any  more  sacred  than  his  right  to  keep  up  prices?  He  may 
think  it  quite  as  essential  to  his  "  financial  independence,"  and  so  in 
truth  it  may  be  if  he  alone  is  to  be  considered.  But  it  is  too  late  to 
deny  that  the  legislative  power  reaches  such  a  case.  It  would  be  diffi- 
cult to  select  any  subject  more  intimately  related  to  good  order  and 
the  security  of  the  community  than  that  under  consideration — whether 
one  takes  the  view  that  labor  organizations  are  advantageous  or  the 
reverse.  It  is  certainly  as  much  a  matter  for  legislative  consideration 
and  action  as  contracts  in  restraint  of  trade. 

Good  order  and  the  security  of  the  community — these  are  the 
justifications  which  Mr.  Justice  Day  and  Mr.  Justice  Hughes 
find  for  the  statute.  This  is  to  be  attained  by  preventing  what 
is  in  fact  coercion,  though  it  be  a  kind  of  coercion  not  forbidden 
by  the  common  law.  It  is  to  be  gained  by  substituting  an  actual 
equality  for  an  artificial  equality,  or,  as  Mr.  Justice  Holmes  puts 
it,  by  establishing  the  equality  of  position  between  the  parties 
in  which  liberty  of  contract  begins.  "Good  order  and  the 
security  of  the  community  "  are  certainly  worthy  objects  of  leg- 
islative endeavor.  But  they  are  also  vague  phrases  to  conjure 
with.  They  are  slogans  rather  than  reasons.  They  help  no 
more  in  debate  than  does  the  phrase  "  general  welfare."  Both 
the  majority  and  the  minority  in  the  Coppage  case  agree  that 
if  the  statute  under  consideration  promotes  the  general  welfare, 
it  is  constitutional.  The  majority  see  that  assistance  to  collec- 
tive bargaining  has  the  evil  of  leveling  inequality,  and  they  see 
nothing  more.  The  minority  hold  inequality  less  precious. 
And  so  we  are  left  with  only  the  disagreement  as  to  what  con- 
stitutes the  general  welfare  and  what  is  a  legitimate  promotion 
of  that  welfare. 

Those  who  are  disheartened  at  finding  that  all  the  competing 
reasoning,  or  arguing,  leads  but  to  a  blind  alley  may  find  sym- 
pathy, if  not  solace,  in  a  statement  made  by  Mr.  Justice  Holmes 
when  chief  justice  of  Massachusetts.  In  his  dissenting  opinion 
in  Vegalahn  v.  Guntner,'  which  he  incorporates  by  reference 
in  his  dissent  in  the  Coppage  case,  he  says : 

>(l896)  167  Mass.  92. 
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It  is  on  the  question  of  what  shall  amount  to  a  justification,  and  more 
especially  on  the  nature  of  the  considerations  which  really  determine 
or  ought  to  determine  the  answer  to  that  question,  that  judicial  reason- 
ing seems  to  me  often  to  be  inadequate.  The  true  grounds  of  decision 
are  considerations  of  policy  and  of  social  advantage,  and  it  is  vain  to 
suppose  that  solutions  can  be  attained  merely  by  logic  and  general 
propositions  of  law  which  nobody  disputes.  Propositions  as  to  public 
policy  rarely  are  unanimously  accepted,  and  still  more  rarely,  if  ever, 
are  capable  of  unanswerable  proc/f .  They  require  a  special  training  to 
enable  any  one  even  to  form  an  intelligent  opinion  about  them.* 

If  the  opinions  in  the  Coppage  case  do  not  deal  satisfactorily 
with  the  determining  issue,  they  are  not  alone  in  their  deficien- 

'  In  the  opinion  from  which  this  is  taken  Chief  Justice  Holmes  contended  that 
one  group  of  laborers  were  justified  in  promoting  their  own  adrantage  by  seeking  to 
dissuade  another  group  from  continuing  in  the  service  of  an  employer  at  the  existii^ 
scale  of  wages.  In  Plant  v.  Woods,  (1900)  176  Mass.  492,  to  which  Mr.  Justice 
Holmes  also  refers  in  his  dissent  in  the  Coppage  case,  he  contended  that  members 
of  one  labor  union  were  justified  in  seeking  to  compel  members  of  another  union  to 
desert  it  and  join  with  them,  and  as  a  means  to  this  end  to  threaten  strikes  and  boy- 
cotts. His  approach  to  the  problems  may  be  indicated  by  two  quotations.  In  the 
Guntner  case,  he  says:  *'  I  have  seen  the  suggestion  made  that  the  conflict  between 
employers  and  employed  was  not  competition.  But  I  venture  to  assume  that  none 
of  my  brethren  would  rely  on  that  suggestion.  If  the  policy  on  which  our  law  is 
founded  is  too  narrowly  expressed  in  the  term  •  free  competition,'  we  may  substitute 
*  free  struggle  for  life. '  Certainly  the  policy  is  not  limited  to  struggles  between  per- 
sons of  the  same  class,  competing  for  the  same  end.  It  applies  to  all  conflicts  of 
temporal  interests."  And  he  closes  his  dissent  in  Plant  v.  Woods  as  follows:  "  Al- 
though this  is  not  the  place  for  extended  economic  discussion,  and  although  the  law 
may  not  always  reach  ultimate  economic  conceptions,  I  think  it  well  to  add  that  I 
cherish  no  illusions  as  to  the  meaning  and  effect  of  strikes.  While  I  think  the  strike 
a  lawful  instrument  in  the  universal  struggle  of  life,  I  think  it  pure  phantasy  to  sup- 
pose that  there  is  a  body  of  capital  of  which  labor  as  a  whole  secures  a  larger  share 
by  that  means.  The  annual  product,  subject  to  an  infinitesimal  deduction  lor  the 
luxuries  of  the  few,  is  directed  to  consumption  by  the  multitude,  and  is  consumed 
by  the  multitude,  always.  Organization  and  strikes  may  get  a  larger  share  for  the 
members  of  an  organization,  but,  if  they  do,  they  get  it  at  the  expense  of  the  less 
organized  and  less  powerful  portion  of  the  laboring  mass.  They  «lo  not  create 
something  out  of  nothing.  It  is  only  by  divesting  our  minds  of  questions  of  owner- 
ship and  other  machinery  of  distribution,  and  by  looking  solely  at  the  question  of 
consumption— asking  ourselves  what  is  the  annual  product,  who  consumes  it,  and 
what  changes  would  or  could  we  make— that  we  can  keep  in  the  world  of  realities. 
But,  subject  to  the  qualifications  which  I  have  expressed,  I  think  it  lawful  for  a  body 
of  workmen  to  try  by  combination  to  get  more  than  they  are  now  getting,  although 
they  do  it  at  the  expense  of  their  fellows,  and  to  that  end  to  strengthen  their  union 
by  the  boycott  and  the  strike." 
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cics.  Like  many  other  judicial  opinions  they  use  methods  un- 
suited  to  the  task  in  hand.  But  though  they  give  us  little  or 
no  guidance  in  forming  an  intelligent  judgment  on  the  merits 
of  the  legislation  under  review,  they  afford  interesting  evidence 
of  the  methods  by  which  constitutional  limitations  are  actually 
interpreted  and  applied. 

The  Kansas  statute  deprived  employers  of  a  liberty  which 
they  were  allowed  by  common  law.  But  the  Constitution  does 
not  unqualifiedly  forbid  the  taking  of  liberty.  It  forbids  it  only 
when  the  taking  is  without  due  process  of  law.  And  the  mean- 
ing of  due  process  is  not  hinted  at.  It  has  been  left  for  the 
courts  to  work  out.  In  so  far  as  the  clause  has  become  a 
criterion  of  the  validity  of  legislative  objects,  the  issue  is  always 
what  constitutes  an  adequate  justification  for  the  taking  in 
question.  It  is  not  logic  nor  the  language  of  the  Constitution 
which  declares  that  the  promotion  of  the  liberty  of  the  laborer 
to  be  a  member  of  a  union  is  not  a  legitimate  legislative  object. 
It  is  a  judgment,  conscious  or  unconscious,  on  a  question  of 
policy.  The  issue  in  the  Coppage  case  was  one  of  policy,  and 
all  the  competing  interpretations  of  the  terms  "liberty"  and 
•*  equality  "  cannot  disguise  the  fact. 

In  deciding  constitutional  questions  which  turn  on  issues  of 
policy,  courts  are  under  a  recognized  duty  to  exclude,  so  far  as 
is  humanly  possible,  their  personal  preferences  and  aversions, 
and  to  sustain  a  statute  unless  they  find  it  clearly  condemned 
by  the  Constitution.  It  is  idle  to  say  that  courts  never  substi- 
tute their  views  of  policy  for  those  of  the  legislature,  for  min- 
orities have  too  often  charged  majorities  with  such  substitution. 
But  it  is  to  be  assumed  that  such  majorities  firmly  believe  their 
views  of  policy  embedded  in  the  Constitution  and  drawn  there- 
from. The  assumption  is  made  easier  by  the  fact  that  not  a 
few  of  us  identify  our  ideas  of  what  is  good  and  fair  with  some- 
thing greater  than  ourselves.  The  identification  is  usually  in- 
capable of  rigorous  proof.  And  so  it  is  with  the  determination 
of  many  constitutional  questions  by  the  Supreme  Court.  The 
instrument  appealed  to  for  an  answer  to  the  particular  question 
is  silent  thereon.  The  policy  which  the  judges  refer  to  the 
Constitution  is  connected  therewith  only  by  inference  or  con- 
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jecture.     And  from  the  processes  of  judicial  inference  it  is  often 
difficult  for  the  judge  to  exclude  his  individual  predilections. 

The  inadequacy  of  the  reasoning  in  many  constitutional 
opinions,  to  which  Mr.  Justice  Holmes  refers,  drives  those  who 
seek  to  understand  the  actual  working  of  our  institutions  of 
government  to  look  beyond  that  reasoning.  The  explanation 
of  the  decisions  not  infrequently  depends  in  part  upon  the 
social  philosophy  of  the  judges,  and  in  part  upon  their  psy- 
chology. Some  judges  succeed  fairly  easily  in  disregarding 
their  personal  views  of  policy  and  in  sustaining  statutes  for 
which  as  legislators  they  would  not  have  voted.  Others  find 
the  task  more  difficult,  possibly  because  their  predilections  are 
stronger,  possibly  because  they  are  less  conscious  of  the  con- 
siderations that  press  to  play  a  part  in  their  decisions.  Diffi- 
cult as  it  is  to  tell  just  what  weight  these  factors  have  in  the 
development  of  our  constitutional  law,  it  is  impossible  to  ex- 
clude them  entirely.  We  know  pretty  clearly  the  contrast  be- 
tween Marshall  and  Taney.  On  some  important  questions  it  is 
not  difficult  to  prophesy  accurately  in  advance  how  the  last 
three  judges  appointed  to  the  bench  will  align  themselves. 
With  others  the  task  is  more  difficult.  But  the  fact  that  con- 
siderations which  may  influence  decisions  elude  discovery  does 
not  negative  their  presence  or  their  power.  Whenever  judicial 
opinions  must  be  adjudged  logically  bankrupt,  and  the  bank- 
ruptcy is  recognized  by  dissenting  colleagues,  we  may  feel 
insecure  in  dismissing  as  unimportant  the  relation  between  the 
social  outlook  of  legislators  and  the  social  outlook  of  judges. 

Ill 
The  majority  opinions  in  the  Adair  case  and  the  Coppage 
case  set  forth  clear  and  definite  ideas  of  liberty  and  of  equality. 
It  is  of  the  essence  of  the  liberty  of  employers  that  they  be 
free  to  accept  or  reject  employes  for  any  reason  they  please. 
It  is  of  the  essence  of  the  liberty  of  employes  that  they  be  free 
to  join  unions  or  to  keep  aloof  from  them.  Equal  freedom 
for  employers  and  for  employes  is  the  watchword  of  the 
opinions.  This  freedom,  however,  is  not  freedom  from  eco- 
nomic pressure.     It  is  freedom  from  legal  restraint.     Unions 


■if 


*-r . 


'--f 

"i^: 


S'^ts 


413 


POLITICAL  SCIENCE  QUARTERLY      [Vol.  XXXIIl 


cies.  Like  many  other  judicial  opinions  they  use  methods  un- 
suited  to  the  task  in  hand.  But  though  they  give  us  little  or 
no  guidance  in  forming  an  intelligent  judgment  on  the  merits 
of  the  legislation  under  review,  they  afford  interesting  evidence 
of  the  methods  by  which  constitutional  limitations  are  actually 
interpreted  and  applied. 

The  Kansas  statute  deprived  employers  of  a  liberty  which 
they  were  allowed  by  common  law.  But  the  Constitution  does 
not  unqualifiedly  forbid  the  taking  of  liberty.  It  forbids  it  only 
when  the  taking  is  without  due  process  of  law.  And  the  mean- 
ing of  due  process  is  not  hinted  at.  It  has  been  left  for  the 
courts  to  work  out.  In  so  far  as  the  clause  has  become  a 
criterion  of  the  validity  of  legislative  objects,  the  issue  is  always 
what  constitutes  an  adequate  justification  for  the  taking  in 
question.  It  is  not  logic  nor  the  language  of  the  Constitution 
which  declares  that  the  promotion  of  the  liberty  of  the  laborer 
to  be  a  member  of  a  union  is  not  a  legitimate  legislative  object. 
It  is  a  judgment,  conscious  or  unconscious,  on  a  question  of 
policy.  The  issue  in  the  Coppage  case  was  one  of  policy,  and 
all  the  competing  interpretations  of  the  terms  "  liberty "  and 
*•  equality  "  cannot  disguise  the  fact. 

In  deciding  constitutional  questions  which  turn  on  issues  of 
policy,  courts  are  under  a  recognized  duty  to  exclude,  so  far  as 
is  humanly  possible,  their  personal  preferences  and  aversions, 
and  to  sustain  a  statute  unless  they  find  it  clearly  condemned 
by  the  Constitution.  It  is  idle  to  say  that  courts  never  substi- 
tute their  views  of  policy  for  those  of  the  legislature,  for  min- 
orities have  too  often  charged  majorities  with  such  substitution. 
But  it  is  to  be  assumed  that  such  majorities  firmly  believe  their 
views  of  policy  embedded  in  the  Constitution  and  drawn  there- 
from. The  assumption  is  made  easier  by  the  fact  that  not  a 
few  of  us  identify  our  ideas  of  what  is  good  and  fair  with  some- 
thing greater  than  ourselves.  The  identification  is  usually  in- 
capable of  rigorous  proof.  And  so  it  is  with  the  determination 
of  many  constitutional  questions  by  the  Supreme  Court.  The 
instrument  appealed  to  for  an  answer  to  the  particular  question 
is  silent  thereon.  The  policy  which  the  judges  refer  to  the 
Constitution  is  connected  therewith  only  by  inference  or  con- 
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jecture.     And  from  the  processes  of  judicial  inference  it  is  often 
difficult  for  the  judge  to  exclude  his  individual  predilections. 

The  inadequacy  of  the  reasoning  in  many  constitutional 
opinions,  to  which  Mr.  Justice  Holmes  refers,  drives  those  who 
seek  to  understand  the  actual  working  of  our  institutions  of 
government  to  look  beyond  that  reasoning.  The  explanation 
of  the  decisions  not  infrequently  depends  in  part  upon  the 
social  philosophy  of  the  judges,  and  in  part  upon  their  psy- 
chology. Some  judges  succeed  fairly  easily  in  disregarding 
their  personal  views  of  policy  and  in  sustaining  statutes  for 
which  as  legislators  they  would  not  have  voted.  Others  find 
the  task  more  difficult,  possibly  because  their  predilections  are 
stronger,  possibly  because  they  are  less  conscious  of  the  con- 
siderations that  press  to  play  a  part  in  their  decisions.  Diffi- 
cult as  it  is  to  tell  just  what  weight  these  factors  have  in  the 
development  of  our  constitutional  law,  it  is  impossible  to  ex- 
clude them  entirely.  We  know  pretty  clearly  the  contrast  be- 
tween Marshall  and  Taney.  On  some  important  questions  it  is 
not  difficult  to  prophesy  accurately  in  advance  how  the  last 
three  judges  appointed  to  the  bench  will  align  themselves. 
With  others  the  task  is  more  difficult.  But  the  fact  that  con- 
siderations which  may  influence  decisions  elude  discovery  does 
not  negative  their  presence  or  their  power.  Whenever  judicial 
opinions  must  be  adjudged  logically  bankrupt,  and  the  bank- 
ruptcy is  recognized  by  dissenting  colleagues,  we  may  feel 
insecure  in  dismissing  as  unimportant  the  relation  between  the 
social  outlook  of  legislators  and  the  social  outlook  of  judges. 

Ill 

The  majority  opinions  in  the  Adair  case  and  the  Coppage 
case  set  forth  clear  and  definite  ideas  of  liberty  and  of  equality. 
It  is  of  the  essence  of  the  liberty  of  employers  that  they  be 
free  to  accept  or  reject  employes  for  any  reason  they  please. 
It  is  of  the  essence  of  the  liberty  of  employes  that  they  be  free 
to  join  unions  or  to  keep  aloof  from  them.  Equal  freedom 
for  employers  and  for  employes  is  the  watchword  of  the 
opinions.  This  freedom,  however,  is  not  freedom  from  eco- 
nomic pressure.     It  is  freedom  from  legal  restraint.     Unions 
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are  lawful  organizations,  like  churches,  political  parties  and  the 
national  guard.  But  they  are  not  entitled  to  the  aid  of  the  law 
in  their  efforts  to  increase  their  numbers.  They  must  make 
their  own  way.  But  this  they  must  be  free  to  do,  so  far  as  the 
law  is  concerned,  unless  they  adopt  obnoxious  methods. 
Leaving  aside  the  question  of  methods,  equality  of  legal  right 
between  employers  and  employed  means  the  non-interference 
of  the  law  in  their  struggles  over  collective  bargaining.  And 
this  principle  of  equality  of  non-interference  is  so  sacred  that 
legislation  cannot  trespass  upon  it  without  running  afoul  of 
the  restrictions  set  by  due-process. 

From  these  views  of  policy  which  permeate  the  majority 
opinions  in  the  two  cases  thus  far  considered,  we  turn  to  the 
case  of  Hitchman  Coal  and  Coke  Company  v.  Mitchell.'  The 
complainant  ran  a  closed  non-union  mine.  Each  employe  was 
engaged  under  circumstances  which  the  majority  opinion  states 
as  follows : 

Mr.  Pickett,  the  mine  superintendent,  had  charge  of  employing  the 
men,  then  and  afterwards,  and  to  each  one  who  applied  for  employ- 
ment he  explained  the  conditions,  which  were  that  while  the  company 
paid  the  wages  demanded  by  the  union  and  as  much  as  anybody  else, 
the  mine  was  run  non-union  and  would  continue  so  to  run  ;  that  the 
company  would  not  recognize  the  United  Mine  Workers  of  America ; 
that  if  any  man  wanted  to  become  a  member  of  that  union  he  was  at 
liberty  to  do  so ;  but  he  could  not  be  a  member  of  it  and  remain  in  the 
employ  of  the  Hitchman  Company ;  that  if  he  worked  for  the  company 
he  would  have  to  work  as  a  non-union  man.  To  this  each  man  em- 
ployed gave  his  assent,  understanding  that  while  he  worked  for  the 
company  he  must  keep  out  of  the  union. 

While  this  arrangement  was  in  force,  officers  of  the  U.  M. 
W.  A.  visited  the  employes  and  solicited  them  to  agree  to  join 
the  union  and  to  keep  secret  the  fact  of  their  so  agreeing,  until 
such  time  as  enough  had  agreed  so  that  the  officers  of  the 
union  were  ready  to  have  the  employer  informed.  Against 
these  acts  of  solicitation  an  injunction  was  granted  by  the  dis- 
strict  court.     After  being  reversed  by  the  court  of  appeals,  the 
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decree  of  the  district  court  was  sustained  by  the  Supreme 
Court,'  with  the  exception  of  that  part  which  restrained  picket- 
ing and  acts  of  violence.  The  exception  was  due  to  the  fact 
that  neither  of  these  forms  of  interference  had  been  attempted. 

The  injunction  did  not  specifically  forbid  the  defendants  to 
persuade  employes  to  promise  to  join  the  union  and  to  keep 
the  promise  a  secret.  One  important  clause  enjoined  the  de- 
fendants from  attempting  "to  bring  about  the  breaking  by 
plaintiff's  employes  ...  of  their  contracts  of  service,  known 
to  the  defendants  to  exist,  and  especially  from  .  .  .  enticing 
such  employes  ...  to  leave  plaintiff's  service  without  plain- 
tiff's consent."  This  is  a  strange  conjunction.  The  employes 
could  break  their  contracts  only  by  not  leaving  plaintiff's  em- 
ploy after  affiliating  with  the  union.  If  they  joined,  they  were 
to  depart,  not  only  with  plaintiff's  consent,  but  by  its  express 
requirement.  They  could  not  both  break  their  contracts  and 
leave  without  the  plaintiffs  consent.' 

In  so  far  as  the  injunction  relates  to  enticing  employes  to 
break  their  contracts,  it  was  not  justified  by  the  evidence  unless 
the  employes  had  agreed  in  form  or  in  substance  not  to  give 
secret  promises  to  join  the  union.  All  that  they  had  agreed  to 
explicitly  was  to  keep  out  of  the  union  while  they  worked  for 
the  company.     Mr.  Justice  Brandeis  says  for  the  minority : 

Until  an  employe  actually  joined  the  union  he  was  not,  under  the 
contract,  called  upon  to  leave  plaintiff's  employ.     TTiere  consequently 

•The  bill  was  filed  October  24,  1907  and  a  temporary  injunction  granted.  This 
was  made  final  on  January  18,  191 3.  The  decree  of  the  district  court  was  reversed 
by  the  circuit  court  of  appeals  on  June  l,  1914.  A  writ  of  certiorari  was  allowed 
by  the  Supreme  Court,  where  the  case  was  argued  in  March,  1916,  reargued  in 
December  of  that  year,  and  decided  a  year  later  on  December  10,  1917* 

'This  is  plain,  not  only  from  the  evidence  as  to  the  understanding  at  the  time  of 
hiring,  but  also  from  what  actually  happened  al  the  Glendale  mine,  a  concern  owned 
by  the  same  stockholders  as  the  Hitchman  and  managed  by  Pickett,  the  superin- 
tendent also  of  the  Hitchman.  To  quote  from  the  majority  opinion :  •'  Pickett,  the 
mine  superintendent,  had  learned  of  only  five  men  at  the  Glendale  who  were  in- 
clined to  join  Hughes'  movement;  but  when  these  were  asked  to  remain  outside  of 
the  mine  for  a  talk,  fifteen  other  men  waited  with  them,  and  upon  being  reminded 
that  while  the  company  would  not  try  to  prevent  them  from  becoming  members  of 
the  union,  they  could  not  be  meml»ers  and  at  the  same  time  work  ior  the  Glendale 
Company,  they  all  accepted  this  as  equivalent  to  a  notice  of  discharge." 
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would  be  no  breach  of  contract  until  the  employe  both  joined  the 
union  and  failed  to  withdraw  from  plaintiff's  employ.  There  was  no 
evidence  that  any  employe  was  persuaded  to  do  that  or  that  such  a 
course  was  contemplated. 

The  majority  do  not  seem  to  question  the  interpretation  put 
upon  the  contract  by  the  minority.  But  they  insist  that,  as 
thus  interpreted,  it  had  been  broken  at  defendants'  solicitation. 
"  In  a  court  of  equity  ...  to  induce  men  to  agree  to  join  is 
but  a  mode  of  inducing  them  to  join."  Those  who  agreed  to 
join  "  were  for  all  practical  purposes,  and  therefore  in  the  sight 
of  equity,  already  members  of  the  union,  and  it  needed  no 
formal  ritual  or  taking  of  an  oath  to  constitute  them  such." 
Thus  a  verbal  understanding  between  the  superintendent  and 
each  employe  that  '*  if  a  man  wanted  to  become  a  member  of 
that  union  he  was  at  liberty  to  do  so,  but  he  could  not  be  a 
member  of  it  and  remain  in  the  employ  of  the  Hitchman  Com- 
pany "  is  broken  when  an  employe  gives  to  a  stranger  a  legally 
unenforceable  promise  to  join  the  union. 

It  may  be  doubted  whether  any  such  interpretation  would 
have  been  given  to  the  contract  had  the  question  of  its  mean- 
ing arisen  in  a  dispute  which  involved  only  a  single  employe. 
What  the  plaintiff  desired  was  to  prevent  its  men  from  acting 
in  concert.  It  had  stipulated  against  one  method  of  acting  in 
concert,  but  had  failed  to  cover  all  the  possibilities.  It  is 
saved  from  its  oversight  by  the  decision  of  the  majority  as  to 
what  constituted  a  breach.  But  the  decision  on  this  point,  if 
unwarranted,  is  material  only  to  the  particular  litigation.  The 
contract  which  the  majority  inferred  for  the  plaintiff  may  be 
expressly  made  by  other  employers.  They  will  then  be  pro- 
tected by  the  Supreme  Court  against  the  kind  of  interference 
with  their  enjoyment  of  those  contracts  which  the  defendants 
in  the  Hitchman  case  ventured  upon.  We  are  more  interested 
in  the  rule  of  law  for  which  the  Hitchman  case  stands  than  in 
the  question  whether  it  was  correctly  applied  to  the  particular 
state  of  facts  before  the  court. 

In  order  to  know  what  this  rule  of  law  is,  we  must  examine 
more  fully  the  enterprise  of  the  defendants.     They  were  seek- 
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ing  not  only  to  get  plaintiff's  employes  to  join  their  union,  but 
also  to  unionize  the  plaintiff's  mine.  This  is  not  contested  by 
the  minority.  What  is  meant  by  '•  unionizing  the  mine "  is 
thus  set  forth  in  the  dissenting  opinion  of  Mr.  Justice  Brandeis: 

The  operator  by  the  union  agreement  binds  himself :  ( i )  to  employ 
only  members  of  the  union;  (2)  to  negotiate  with  union  officers  in- 
stead of  employes  individually  the  scale  of  wages  and  the  hours  of 
work;  (3)  to  treat  with  the  duly  constituted  representatives  of  the 
union  to  settle  disputes  concerning  the  discharge  of  men  and  other 
controversies  arising  out  of  the  employment. 

The  demand  for  such  an  agreement  was  to  be  made  as  soon  as 
enough  of  plaintiff's  employes  had  agreed  to  join  the  union  to 
make  it  likely  that  the  demand  would  meet  with  success.  For 
such  success,  collective  action  was  important.  To  secure  col- 
lective action,  defendants  sought  to  conceal  from  plaintiff  the 
number  and  names  of  the  employes  who  indicated  a  willingness 
to  join  with  them,  until  they  had  won  over  enough  men  to 
"  crack  off." 

This  element  of  secrecy  is  made  so  much  of  in  the  opinion 
of  the  majority  of  the  court,  that  a  lawyer-like  attitude  towards 
the  decision  cannot  regard  it  as  a  precedent  on  any  situation 
where  the  element  of  secrecy  is  lacking.  It  was  the  conceal- 
ment of  the  promise  to  join  the  union  that  made  it  possible  for 
the  majority  to  insist  that  the  defendants  were  inducing  the 
employes  to  break  their  contracts  by  continuing  to  work  after 
they  were  really,  though  not  formally,  members  of  the  union. 
And  the  concealment  is  also  regarded  as  negativing  a  possible 
justification  for  the  acts  of  the  defendants.  Mr.  Justice  Pitney 
refers  to  it  as  follows : 

There  is  no  reason  to  doubt  that  if  defendants  had  been  actuated  by  a 
genuine  desire  to  increase  the  membership  of  the  union  without  un- 
necessary injury  to  the  known  rights  of  the  plaintiff,  they  would  have 
permitted  their  proselytes  to  withdraw  from  plaintiff's  employ  when  and 
as  they  became  affiliated  with  the  union — as  their  contract  of  employ- 
ment required  them  to  do — and  that  in  this  event  plaintiff  would  have 
been  able  to  secure  an  adequate  supply  of  non-union  men  to  take  theii 
places.     It  was  with  knowledge  of  this,  and  because  of  it,  that  defend- 
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ants,  through  Hughes  as  their  agent,  caused  the  new  members  to 
remain  at  work  in  plaintiff's  mine  until  a  sufficient  number  of  men 
should  be  persuaded  to  join  so  as  to  bring  about  a  strike  and  render  it 
difficult  if  not  practically  impossible  for  plaintifiE  to  continue  to  exercise 
its  undoubted  legal  and  constitutional  right  to  run  its  mine  ♦*  non- 
union." 

It  was  one  thing  for  plaintiff  to  find,  from  time  to  time,  compara- 
tively small  numbers  of  men  to  take  vacant  places  in  a  going  mine, 
another  and  a  much  more  difficult  thing  to  find  a  complete  gang  of 
new  men  to  start  up  a  mine  shut  down  by  a  strike,  when  there  might 
be  reasonable  apprehension  of  violence  at  the  hands  of  the  strikers 
and  their  sympathizers. 

Mr.  Justice  Pitney  here  gives  countenance  to  the  inference 
that  he  would  have  deemed  it  proper  for  the  defendants  to  ask 
plaintiff's  employes  one  by  one  to  join,  or  to  agree  to  join,  the 
union,  and  then  immediately  to  notify  plaintiff  and  quit  work, 
as  their  contracts  bound  them  to  do.  This  would  not  involve 
a  strike,  but  merely  the  ending  of  the  employment  of  the  men 
one  by  one  at  the  compulsion  of  the  employer.  The  issue  of 
the  struggle  would  then  depend  upon  the  rapidity  with  which 
individuals  could  be  secured  for  the  union  and  the  rapidity 
with  which  the  employer  could  fill  their  places.  But  the  situa- 
tion in  the  case  at  bar  was  different.  There  was  an  intention 
to  bring  about  a  strike,  so  called,'  even  if  plaintiff  should  desire 

1  Mr.  Justice  Brandeis  also  speaks  of  the  intention  to  have  the  men  "  join  the 
union  together  and  strike— unless  plaintiff  consented  to  unionize  the  mine."  Bat 
the  company,  according  to  its  professions,  was  to  insist  that  the  men  leave  if  they 
joined  the  union.  On  the  case  as  presented  by  the  plaintiff  no  strike  would  be 
necessary,  or  possible.  The  original  employment  at  will  would  be  ended  by  its  own 
terms.  The  status  quo  ante  would  then  be  resumed.  There  would  be  no  subsisting 
contractual  relation  between  the  employer  and  the  members  of  the  union.  The  issue 
would  then  relate  to  what  kind  of  a  new  bargain  would  evolve  out  of  the  exercise  of 
the  respective  liberties  of  employer  and  men.  There  might  be  a  collective  refusal  on 
the  part  of  the  men  to  enter  into  a  new  agreement  which  did  not  include  unionizing 
the  mine.  In  practical  effect  this  would  not  differ  from  a  collective  abandonment 
of  employment  against  the  wishes  of  the  employer.  But  the  word  "strike"  has  a 
false  color  when  used  in  this  connection.  The  plaintiff  concedes  that  the  men  are 
free  to  join  the  union  at  any  time,  but  insists  that,  if  they  do,  they  must  quit.  If 
after  that  there  is  a  deadlock,  it  is  quite  as  fair  to  call  the  situation  a  lockout  as  to 
call  it  a  strike.  To  call  it  a  strike  seems  inconsistent  with  plaintiff's  professed  con- 
ception of  the  arrangement  originally  entered  into. 


No.  3] 


COLLECTIVE  BARGAINING 


419 

to  retain  the  men  who  joined  the  union.  There  was  what  the 
majority  regarded  as  an  enticement  to  a  breach  of  contract. 
It  was  with  such  a  situation  that  the  court  found  it  had  to  deal. 
To  that  situation  its  opinion  and  its  judgment  should  be  con- 
fined. This  is  not  only  required  by  sound  lawyership  but  is 
also  supported  by  a  paragraph  in  which  Mr.  Justice  Pitney 
sums  up  the  conclusions  reached : 

Upon  all  the  facts,  we  are  constrained  to  hold  that  the  purpose  enter- 
tained by  the  defendants  to  bring  about  a  strike  at  plaintiff's  mine  in 
order  to  compel  plaintiff,  through  fear  of  financial  loss,  to  consent  to 
the  unionization  of  its  mine  as  the  lesser  evil,  was  an  unlawful  purpose, 
and  that  the  methods  resorted  to  by  Hughes — the  inducing  of  em- 
ployes to  unite  with  the  union  in  an  effort  to  subvert  the  system  of  em- 
ployment at  the  mine  by  concerted  breaches  of  the  contracts  of  employ- 
ment known  to  be  in  force  there,  not  to  mention  misrepresentation, 
deceptive  statements,  and  threats  of  pecuniary  loss  communicated  by 
Hughes  to  the  men — were  unlawful  and  malicious  methods,  and  not 
to  be  justified  as  a  fair  exercise  of  the  right  to  increase  the  member- 
ship of  the  union. 

The  decision  is  thus  made  dependent  "  upon  all  the  facts," 
including  the  threat  of  a  strike  and  the  enticement  to  breaches 
of  contract.  The  majority,  in  the  passage  quoted,  imply  that 
other  acts  of  defendants  might  be  "  a  fair  exercise  of  the  right 
to  increase  the  membership  of  the  union."  Earlier  in  the 
opinion  Mr.  Justice  Pitney  refers  to  "  the  right  of  workingmen 
to  form  unions,  and  to  enlarge  their  membership  by  inviting 
other  workingmen  to  join  them  "  and  says  :  "  This  right  is  freely 
conceded,  provided  the  objects  of  the  union  be  proper  and 
legitimate,  which  we  assume  to  be  true,  in  a  general  sense,  with 
respect  to  the  union  here  in  question."     But  then  he  adds : 

The  cardinal  error  of  defendants'  position  lies  in  the  assumption  that 
the  right  is  so  absolute  that  it  may  be  exercised  under  any  circum- 
stances and  without  any  qualification ;  whereas  in  truth,  like  other 
rights  that  exist  in  civilized  society,  it  must  always  be  exercised  with 
reasonable  regard  for  the  conflicting  rights  of  others. 

Here  we  have  a  recognition  that  the  "  rights  "  of  employers 
and  the  "  rights  "  of  laborers  conffict.     The  successful  exercise 
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of  the  '•  right "  of  members  of  the  union  to  increase  their  num- 
bers will  interfere  pro  tanto  with  the  successful  exercise  of  the 
"  right "  of  employers  to  run  their  mines  non-union.  Yet  both 
rights  exist  and  are  declared  to  be  entitled  to  an  equality  of 
legal  protection.  Plainly,  therefore,  the  majority  give  no  satis- 
factory reason  for  their  interference  with  the  "right"  of  the 
defendants  by  declaring  that  the  defendants  were  interfering 
with  the  "  right"  of  the  plaintiff.  The  defendants  could  exer- 
cise their  right  with  respect  to  plaintiff's  employes  only  by  inter- 
fering with  the  conflicting  right  of  the  plaintiff.  We  may  then 
dismiss  as  merely  prefatory  the  numerous  statements  of  Mr. 
Justice  Pitney  with  respect  to  the  right  of  the  plaintiff  to  exclude 
union  men  from  its  employ,  and  to  the  interference  with  that 
right  by  the  defendants.  These  statements  have  been  sub- 
jected to  a  searching  and  illuminating  analysis  by  Professor 
Walter  W.  Cook.'  By  the  use  of  a  somewhat  elaborate  verbal 
technique  which  gives  different  terms  to  the  different  varieties 
of  legal  rights,  Mr.  Cook  shows  how  Mr.  Justice  Pitney  uses 
"  right "  now  in  one  sense  and  now  in  another,  thus  uncon- 
sciously asserting  a  new  proposition  and  one  as  yet  unproved, 
under  the  form  of  merely  reiterating  something  firmly  estab- 
lished. But  in  spite  of  these  lapses  in  the  argumentation,  the 
majority  opinion,  by  entering  upon  the  question  whether  de- 
fendants' interference  with  plaintiff's  interests  was  justified, 
reaches  the  nub  of  the  controversy. 

The  minority  concede  that  the  defendant  must  show  justifi- 
cation. They  "  were  within  their  rights,"  says  Mr.  Justice 
Brandeis,  "  if,  and  only  if,  their  interference  with  the  relation  of 
plaintiff  to  its  employes  was  for  justifiable  cause."  And  the 
justification  is  then  stated  as  follows : 

The  purpose  of  interfering  was  confessedly  in  order  to  strengthen  the 
union,  in  the  belief  that  thereby  the  condition  of  workmen  engaged  in 
mining  would  be  improved ;  the  bargaining  power  of  the  individual 
workingman  was  to  be  strengthened  by  collective  bargaining ;  and  col- 
lective bargaining  was  to  be  insured  by  obtaining  the  union  agreement. 
It  should  not,  at  this  day,  be  doubted  that  to  induce  workingmen  to 

'  "Privileges  of  Labor  Unions  in  the  Struggle  for  Life,"  27  Yale  Imw  Journal  yjg 
(April,  1 91 8). 
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leave  or  not  to  enter  an  employment  in  order  to  advance  such  a  pur- 
pose, is  justifiable  when  the  workmen  are  not  bound  by  contract  to 
remain  in  such  employment. 

But  the  majority  insist  that  the  end  aimed  at  was  not  a  justifica- 
tion for  the  interference.  The  defendants'  activities,  says  Mr. 
Justice  Pitney,  "  cannot  be  treated  as  a  bona  fide  effort  to 
enlarge  the  membership  of  the  union."  The  reason  given  is  in 
substance  that  it  was  an  effort  to  do  something  more  than  to 
enlarge  the  union.  It  was  an  attempt  to  unionize  the  mine 
after  the  union  was  enlarged.  But  Mr.  Justice  Pitney  says  that 
"  there  is  no  evidence  to  show,  nor  can  it  be  inferred,  that  de- 
fendants intended  or  desired  to  have  the  men  at  the  mines  join 
the  union,  unless  they  could  organize  the  mines."  Of  course 
if  they  gained  this  end  they  would  enlarge  the  union.  And  the 
enlargement  of  the  union  is  always  sought  for  some  more  con- 
crete advantage  than  mere  growth  in  numbers.  The  reason 
why  there  is  any  truth  to  the  statement  that  the  defendants  did 
not  wish  plaintiff's  employes  to  join  the  union  unless  the  mine 
could  be  thereby  unionized  is  that  such  unionization  was  deemed 
necessary  in  order  to  safeguard  the  interests  of  the  men  after 
they  were  in  the  union  and  to  make  it  possible  for  them  to 
remain  in  the  union. 

But  Mr.  Justice  Pitney's  analysis  of  the  defendants'  purposes, 
however  faulty,  indicates  where  he  draws  the  line  as  to  what 
constitutes  an  adequate  justification.  Union  organizers  can  get 
men  to  join  the  union,  if  they  do  not  thereby  interfere  with  the 
employer's  ♦•  undoubted  legal  and  constitutional  right  to  run  its 
mine  '  non-union.' "  They  may  increase  the  union  if  they  do 
it  in  such  a  way  that  an  employer  can  readily  continue  to  get 
non-union  laborers.  But  they  must  not  attempt  to  '•  alienate  a 
sufficient  number  of  the  men  to  shut  down  the  mine,  to  the  end 
that  the  fear  of  losses  through  stoppage  of  operations  might 
coerce  plaintiff  into  •  recognizing  the  union '  at  the  cost  of  its 
own  independence."  The  purpose  of  organizing  the  mine  is  no 
justification.  Where  "  unionizing  the  miners  is  but  a  step  in 
the  process  of  unionizing  the  mine,"  the  plaintiff  "  is  as  much 
entitled  to  prevent  the  first  step  as  the  second,  so  far  as  its  own 
employes  are  concerned,  and  to  be  protected  against  irrepara- 
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ble  injury  resulting  from  either."  And  the  purpose  of  secur- 
ing collective  bargaining  is  not  a  justification  for  disturbing  an 
employer,  unless  the  employer  is  willing  to  bargain  that  way. 
"  Whatever  may  be  the  advantages  of  *  collective  bargaining,' 
it  is  not  bargaining  at  all,  in  any  just  sense,  unless  it  is  voluntary 
on  both  sides." 

This  irenic  conception  of  the  way  buyers  and  sellers  should 
bargain  bespeaks  a  noble  ideal,  but  one  not  yet  fully  realized  in 
the  coal  regions.  Collective  bargaining  is  seldom,  if  ever, 
brought  about  because  employers  desire  it  above  all  other 
forms.  It  is  brought  about  because  employers  prefer  it  to 
making  no  bargains  at  all.  It  is  interesting  that  it  is  Mr. 
Justice  Pitney  who  refers  to  the  acts  of  the  defendants  as  the 
"  employment  of  coercive  measures  to  secure  a  closed  union 
shop  through  a  collective  agreement  with  the  union."  For  it 
was  Mr.  Justice  Pitney  who  reminded  us  in  the  Coppage  case 
that  it  was  not  "  coercion  "  to  propose  certain  terms  of  employ- 
ment which  one  has  the  right  to  propose.  Now  it  is  the  min- 
ority who  have  to  tell  us  that  economic  pressure  is  not  coercion 
in  a  legal  sense.     As  Mr.  Justice  Brandeis  puts  it : 

The  employer  is  free  either  to  accept  the  agreement  or  the  disadvant- 
age. Indeed,  the  plaintiff's  whole  case  is  rested  upon  agreements 
secured  under  similar  pressure  of  economic  necessity  or  disadvantage. 
If  it  is  coercion  to  threaten  to  strike  unless  plaintiff  consents  to  a 
closed  union  shop,  it  is  coercion  also  to  threaten  not  to  give  one  em- 
ployment unless  the  applicant  will  consent  to  a  closed  non-union  shop. 
The  employer  may  sign  the  union  agreement  for  fear  that  labor  may 
not  be  otherwise  obtainable ;  the  workman  may  sign  the  individual 
agreement,  for  fear  that  employment  may  not  be  otherwise  obtoinable. 
But  such  fear  does  not  imply  coercion  in  a  legal  sense. 

But  Mr.  Justice  Pitney  takes  a  more  idyllic  view  of  the  orig- 
inal non-union  agreement  at  the  Hitchman.  He  speaks  of  the 
fact  that  the  defendants  had  plain  notice  "  that  the  observance 
of  this  agreement  was  of  great  importance  and  value  both  to 
the  plaintiff  and  to  its  men  who  had  voluntarily  made  the 
agreement  and  desired  to  continue  working  under  it."  And 
again  he  says  that  the  plaintiff  "  established  the  mine  on  a  non- 
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union  basis,  with  the  unanimous  approval  of  its  employes — in 
fact  upon  their  suggestion — and  under  a  mutual  agreement  as- 
sented to  by  every  employe,  that  plaintiff  would  continue  to 
run  its  mine  non-union.  .  .  ."  This  "  suggestion  "  of  the  em- 
ployes is  earlier  detailed  by  Mr.  Justice  Pitney  as  follows : 

About  the  first  of  June  a  self-appointed  committee  of  employes 
called  upon  plaintiff's  presklent,  stated  in  substance  that  they  could 
not  remain  longer  on  strike  because  they  were  not  receiving  benefits 
from  the  union,  and  asked  upon  what  terms  they  could  return  to  work. 
They  were  told  that  they  could  come  back,  but  not  as  members  of  the 
United  Mine  Workers  of  America ;  that  thenceforward  the  mine  would 
be  run  on  a  non-union  basis,  and  the  company  would  deal  with  each 
man  individually.  They  assented  to  this  and  returned  to  work  on  a 
non-union  basis. 

A  further  side-light  is  thrown  on  the  situation  by  the  account 
in  the  majority  opinion  of  the  activities  of  the  union  organizer : 
"  He  prophesied,  in  such  a  way  that  ignorant,  foreign-born 
miners,  such  as  he  was  addressing,  naturally  might  believe  that 
he  was  speaking  with  knowledge.  .  .  ."  Ignorant  and  gullible 
were  the  men  who  voluntarily  made  the  non-union  agreement 
with  their  employer  and  desired  to  continue  working  under  it. 

Closely  connected  with  Mr.  Justice  Pitney's  change  of  view 
as  to  what  constitutes  "  coercion  "  is  his  shift  with  respect  to 
"  independence."  In  the  Hitchman  case  he  speaks  of  the  de- 
fendants' action  as  being  directed  "  to  the  end  that  the  fear  of 
losses  through  stoppage  of  operations  might  coerce  plaintiff  into 

•  recognizing  the  union '  at  the  cost  of  its  own  independence." 
But  in  the  Coppage  case  he  did  not  recognize  any  loss  of  inde- 
pendence by  the  laborers  who  had  to  agree  to  refrain  from 
union  affiliations  in  order  to  get  work.  The  employe  was  said 
to  be  "  free  to  decline  employment  on  those  terms,  just  as  the 
employer  may  decline  to  offer  employment  on  any  other ;   for 

*  it  takes  two  to  make  a  bargain.' "  As  to  loss  of  independence 
after  making  the  bargain,  he  said  :  "  Freedom  of  contract,  from 
the  very  nature  of  the  thing,  can  be  enjoyed  only  by  being  ex- 
ercised ;  and  each  particular  exercise  of  it  involves  making  an 
engagement  which,  if  fulfilled,  prevents  for  the  time  any  incon- 
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sistent  course  of  conduct."  In  the  Hitchman  case,  it  is  not  to 
Mr.  Justice  Pitney,  but  to  Mr.  Justice  Brandeis,  that  we  must 
look  for  this  point  of  view.  In  the  dissenting  opinion  we  find 
the  following: 

It  is  urged  that  a  union  agreement  curtails  the  liberty  of  the  operator. 
Every  agreement  curtails  the  liberty  of  tho«e  who  enter  into  it.  The 
test  of  legality  it  not  whether  an  agreement  curtails  liberty ,  but  whether 
the  parties  have  agreed  upon  something  which  the  law  prohibits  or 
declares  otherwise  to  be  inconsistent  with  the  public  welfare. 

Then  follows  the  enumeration  of  the  deUils  of  the  union  agree- 
ment quoted  on  page  417  supra,  and  the  comment: 

These  are  the  chief  features  of  a  **  unionizing  "  by  which  the  employ- 
er's liberty  is  curtailed.  Each  of  them  is  legal.  To  obtain  any  of 
them  or  all  of  them  men  may  lawfully  strive  and  even  strike.  And,  if 
the  union  may  legally  strike  to  obtain  each  of  the  things  for  which  the 
agreement  provides,  why  may  it  not  strike  or  use  equivalent  economic 
pressure  to  secure  an  agreement  to  provide  them  ? 

To  this  Mr.  Justice  Pitney  gives  no  answer  except  to  reiterate 
the  "  legal  right"  of  the  plaintiff  to  run  its  mine  non-union,  to 
make  agreements  to  that  end  with  its  employes,  and  "to  be 
protected  in  the  enjoyment  of  the  resulting  status,  as  in  any 
other  legal  right."  This  status  is  deemed  so  sacred  that  the 
purpose  of  the  union  leaders  to  interfere  with  it  is  in  itself  un- 
lawful. Unions  may  strive  to  increase  their  numbers,  but  they 
must  not  in  so  doing  strive  to  unionize  any  mine  in  which  em- 
ployes have  agreed  to  quit  if  they  join  the  union.  After  quot- 
ing a  familiar  statement  from  the  Mogul  Steamship  Case '  as  to 
the  unlawfulness  of  inflicting  intentional  damage  without  just 
cause  or  excuse,  Mr.  Justice  Pitney  adds: 

And  the  intentional  infliction  of  such  damage  upon  another,  without 
justification  or  excuse,  is  malicious  in  law.  .  .  .  And  we  cannot  deem 
the  proffered  excuse  to  be  a  ♦•  just  cause  or  excuse,"  where  it  is  based, 
as  in  this  case,  upon  an  assertion  of  conflicting  rights  that  are  sought 
to  be  attained  by  unfair  methods,  and  for  the  very  purpose  of  interfer- 
ing with  plaintiff's  rights,  of  which  defendants  have  full  notice. 

»23Q.  B.  Div.  613. 


Leaving  aside  the  question  of  methods,*  this  is  to  say  that 
plaintiff's  purpose  is  its  right,  and  therefore  defendants'  contrary 
purpose  cannot  be  their  right. 

Defendants'  purpose  seems  to  be  regarded  as  illegal,  no 
matter  by  what  methods  it  is  pursued.  Much  of  the  assertion 
in  the  majority  opinion  leads  to  this  inference,  and  the  inference 
is  reinforced  by  one  of  the  clauses  of  the  injunction.  As  para- 
phrased by  Mr.  Justice  Pitney,  it  restrained  defendants  from 
"  knowingly  and  wilfully  enticing  plaintiff's  employes,  present 
or  future,  to  leave  plaintiff's  service  on  the  ground  that  plaintiff 
does  not  recognize  the  United  Mine  Workers  of  America  or 
runs  a  non-union  mine,  etc."  In  this  clause  there  is  no  refer- 
ence to  enticing  breaches  of  contract.  So  far  as  the  terms 
above  quoted  disclose,  defendants  would  be  sent  to  jail  if  they 
persuaded  any  of  plaintiff's  employes  to  join  the  union.  For 
any  one  who  joined  had  to  leave  plaintiff's  service  because 
plaintiff  ran  a  non-union  mine.  Enticing  him  to  join  the  union 
is  enticing  him  to  leave  because  plaintiff  runs  a  non-union  mine. 
Such  leaving  would,  it  is  true,  be  by  the  consent  and  the  com- 
pulsion of  the  plaintiff,  but  the  clause  now  under  consideration 
is  not  qualified  by  the  words  "  without  plaintiff's  consent." 

'  The  minority  insist  that  the  methods  of  defendants  were  entirely  fair.  The  organ- 
izer had  informal  talks  and  some  quietly  conducted  public  meetings  in  which  he 
pointed  out  that,  though  "the  company  was  then  paying  them  according  to  the 
union  scale,  there  would  be  nothing  to  prevent  a  later  reduction  of  wages  unless  the 
men  united."  He  also  pointed  out  that,  if  the  men  lost  their  present  jobs,  "  mem- 
bership in  the  union  was  requisite  to  obtaining  employment  in  the  union  mines  of  the 
neighboring  states."  The  majority,  however,  insist  that  he  used  "abusive  lan- 
guage" respecting  the  superintendent  and  two  of  the  miners  who  evidently  were 
opposed  to  the  union,  and  that  he  represented  the  possible  reduction  of  wages  so  that 
the  ignorant  miners  might  naturally  believe  he  was  speaking  with  knowledge.  They 
also  refer  to  a  conversation  in  which  he  represented  that  Koch,  the  generd  manager, 
**bad  nothing  against  having  the  place  organized  again." 

The  really  important  dispute  as  to  methods  is  whether  they  involved  breach  of 
contract.  The  minority  do  not  make  clear  whether,  if  they  agreed  with  the  view  that 
continuing  work  aAer  the  secret  agreement  constituted  a  breach  of  contract,  they 
would  sanction  the  injunction  on  that  point.  They  concede  that  mere  persuasion  to 
leave  the  employment  requires  justification,  and  declare  that  plaintiff's  individual  con- 
tracts add  nothing  to  its  rights,  so  long  as  the  employment  is  terminable  at  will. 
They  hold,  however,  that  the  object  of  strengthening  the  union  justified  the  persua- 
sion. They  imply  that  it  would  not  justify  inducing  breach  of  a  contract  to  serve  for 
a  definite  term.     But  as  to  other  possible  contracts  they  are  silent. 
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It  is  probable,  however,  that  Mr.  Justice  Pitney's  paraphrase 
of  this  clause  of  the  injunction  is  incomplete.  The  reference 
to  it  in  the  minority  opinion  contains  the  qualification  •  **  for 
the  purpose  of  unionizing  plaintiff's  mine  without  plaintiff's 
consent."  But  even  this  qualification  would  not  make  licit  an 
"  enticement "  to  join  the  union  which  was  part  of  a  plan  to 
unionize  the  mine.  If  defendants  had  such  a  plan,  they  would 
be  restrained  from  asking  plaintiff's  employes  one  by  one  to 
join  the  union,  even  though  they  joined  openly  and  withdrew 
from  work  at  once  as  the  employer  desired.  If  union  officials 
wish  to  start  a  membership  campaign  among  miners  working 
under  a  non-union  agreement,  they  must  be  without  any  thought 
of  later  unionizing  the  mine.  For  to  seek  to  unionize  a  mine 
run  under  a  non-union  agreement  is  to  seek  to  make  it  impos- 
sible for  the  mine-owner  "  to  exercise  his  undoubted  legal  and 
constitutional  right,"  and  for  the  very  purpose  of  making  it 
impossible,  and  therefore  without  just  cause  or  excuse.  For  it 
is  no  justification  that  the  defendants  are  seeking  to  strengthen 
the  union  and  to  secure  collective  bargaining,  since  collective 
bargaining  interferes  with  the  employer's  right  to  make  indi- 
vidual bargains,  and  "  is  not  bargaining  at  all  in  any  just  sense, 
unless  it  is  voluntary  on  both  sides."  It  is  "  coercion,"  and  an 
interference  with  the  •*  independence  "  of  the  employer. 

Recognized  canons  of  judicial  action  require  us  to  limit  the 
authority  of  the  actual  decision  of  the  Hitchman  case  to  situa- 
tions where  there  is  some  element  of  breach  of  contract  and  a 
threatened  strike.  Parts  of  the  majority  opinion  so  limit  the 
decision.  But  other  parts  and  some  of  the  terms  of  the  injunc- 
tion go  further.  Two  inconsistent  threads  of  thought  run 
through  the  majority  opinion.  One  would  permit  union  officials 
to  secure  members  from  men  working  under  a  non-union  agree- 
ment if  each  man  announces  his  new  affiliation  as  soon  as  it 
occurs  and  leaves  the  employment  as  the  contract. under  which 
he  is  working  permits  and  requires.  The  other  would  forbid 
it,  if  there  was  evidence  of  a  plan  to  unionize  the  mine. 

If  law,  as  Mr.  Justice  Holmes  says,  is  a  prophecy  of  what 
courts  will  do  in  fact,  it  is  more  important  to  know  what  a 
majority  of  the  Supreme  Court  think,  than  what  they  have 


technically  decided.  And  it  seems  pretty  clear  that  at  present 
a  majority  of  the  Supreme  Court  think  that  labor  unions  must 
take  no  steps  whatever  to  unionize  a  non-union  mine,  at  least 
where  its  non-union  character  has  been  protected  by  contracts 
with  the  employes.  In  the  absence  of  such  an  object,  they 
may  take  steps  to  get  union  members  from  a  non-union  mine, 
provided  the  employer  is  apprised  of  each  inch  of  their  prog- 
ress. If  their  success  is  sufficiently  rapid,  the  employer  may 
find  himself  in  a  position  where  he  prefers  to  ask  the  men 
to  come  back  even  though  they  remain  in  the  union.  Then 
arises  a  new  situation  which  the  Hitchman  case  does  not  cover. 
For  it  is  explicitly  stated  in  the  majority  opinion  that  "the 
case  involves  no  question  of  the  rights  of  employes,"  and 
further  that  the  "  defendants  could  not,  without  agency,  set 
up  any  rights  that  employes  might  have." 

If  therefore  union  officials  form  their  plan  to  unionize  a  mine 
only  after  it  has  ceased  to  be  a  closed  non-union  mine  and  has 
become  an  open  one,  it  would  seem  that  they  may  carry  out 
their  plan  as  agents  of  the  union  members  among  the  employes. 
But  the  present  majority  of  the  Supreme  Court  is  not  likely  to 
find  such  a  situation  occurring  in  the  affairs  of  the  United  Mine 
Workers  of  America.  For  they  will  always  have  the  evidence 
relied  on  in  the  Hitchman  case  which  establishes  from  the  pro- 
ceedings of  their  annual  convention  that  the  U.  M.  W.  A.  mean 
to  unionize  every  mine  they  can.  Every  step  to  secure  mem- 
bers from  non-union  mines  must  therefore  be  part  of  a  plan  to 
unionize  the  mine.  Employes  who  wish  to  affiliate  with  the 
U.  M.  W.  A.  must  do  so  entirely  of  their  own  initiative.  But 
even  this  initiative  will  probably  be  checked  by  the  type  of 
non-union  agreement  which  appears  in  Eagle  Glass  and  Manu- 
facturing Company  v.  Rowe,'  decided  the  same  day  as  the 
Hitchman  case.  This  required  each  employe  to  promise  "  that 
if  at  any  time  while  so  employed  he  desired  to  become  con- 
nected with  the  union  he  would  withdraw  from  the  employ  of 
the  company,  and  that  while  in  its  employ  he  would  not  make 
any  effort  amongst  its  employes  to  bring  about  the  unionizing 

'  (1917)  24s  u.  S.  376. 
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of  the  plant  against  the  company's  wish."     With  such  an  agree- 
ment, the  employes  themselves  would  be  restrained  from  cast- 
ing glances  at  the  union  in  the  desire  to  get  the  mine  unionized. 
Thus  it  appears  that  the  equal  liberty  of  employer  and  em- 
ployed which  is  the  boast  of  the  law  is  a  personal  and  individ- 
ual matter.     Each  laborer  when  unemployed  is  as  free  from 
legal  restraint  as  to  what  bargain  he  shall  make  as  is  each  em- 
ployer.    After  his  bargain,  the  extent  of  his  freedom  depends 
upon  the  terms  of  the  bargain.     Though   limited,  it  is  self- 
limited.     Freedom  has  curtailed  freedom.     But  the  freedom 
curtailed  is  not  that  of  the  individual  contractor  alone.     By  a 
bargain  which  leaves  himself  free  to  leave  the  employment  at 
any  time,  he  binds  others  not  to  persuade  him  to  leave.     For 
he  has  helped  to  create  a  status— the  status  of  the  closed  non- 
union shop.     He  may  dissolve  the  status  so  far  as  it  concerns 
him.     But  others  may  not  seek  to  dissolve  the  status  through 
him.     Thus  each  laborer  holds  in  his  own  hands  the  liberty  of 
other  laborers,  which  he  may  bargain  away.     Much  as  they 
may  desire  to  improve  their  position  by  prevailing  upon  all 
laborers  to  act  collectively,  they  may  not  approach  one  who 
has  agreed  to  leave  his  employment  if  he  desires  to  unite  with 
them.     "  The  right  of  workingmen  to  form  unions,  and  to  en- 
large their  membership  by  inviting  other  workingmen  to  join 
them  "  is  "  freely  conceded."     But  the  judges  who  concede  it 
hold  that  it  cannot  be  exercised  for  the  purpose  of  changing  a 
closed  non-union  mine  into  a  closed  union  mine.     To  the  con- 
tention to  the  contrary,  "  it  is  a  sufficient  answer,  in  law,  to 
repeat  that  plaintiff  had  a  legal  and  constitutional    right   to 
exclude  union  men  from  its  employ." 

This  is  the  law  of  West  Virginia,  as  declared  by  the  Supreme 
Court  of  the  United  States  in  a  case  where  federal  jurisdiction 
obtained  by  reason  of  diversity  of  citizenship.  Mr.  Cook,  in 
the  article  previously  referred  to,  says  that  the  cases  cited  by 
the  Supreme  Court  from  West  Virginia  and  other  jurisdictions 
in  support  of  the  inadequacy  of  defendants'  justification  do  not 
establish  it.  They  support  the  principle  that  justification  is 
necessary  to  excuse  one  who  persuades  employes  to  leave  their 
employer,  but  they  do  not  negative  the  lawfulness  of  the  excuse 
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offered  by  the  defendants  in  the  case  at  bar.  Mr.  Justice 
Pitney  negatives  it  only  by  asserting  that  defendants'  purpose 
and  alleged  justification  interferes  with  plaintiff's  right.  This  is 
conceded,  if  the  term  "  right "  is  properly  understood.  But  in 
the  same  sense  of  the  term,  the  interference  was  in  the  exercise 
of  a  conflicting  right  of  the  defendants.  The  mere  statement 
of  the  conflict  throws  no  light  on  which  should  prevail,  or  what 
adjustment  should  be  made.  That  question  is  plainly  one  of 
policy.  Congress  and  the  legislatures  of  at  least  fourteen  states  * 
have  indicated  their  views  of  policy  by  prohibiting  the  type  of 
agreement  which  was  the  foundation  of  the  plaintiff's  action  in 
the  Hitchman  case.  This  policy  the  Supreme  Court  reverses, 
not  only  by  insisting  that  the  making  of  such  agreements  cannot 
be  inhibited,  but  by  declaring  that  when  made  for  any  mine  or 
mill  they  end  the  liberty  of  organized  labor  to  seek  to  organize 
that  establishment. 

These  competing  policies  are  undoubtedly  debatable.  It  is 
much  less  clear  that  the  judges  have  satisfactorily  debated  them. 
Much,  if  not  most,  of  the  reasoning  given  in  support  of  the 
decisions  is  abstract  and  artificial.  '♦  Liberty  "  and  *'  equality  " 
and  "  right "  seem  often  to  be  terms  to  conjure  with,  rather 
than  to  enlighten.  We  are  not  likely  to  get  a  satisfactory  solu- 
tion of  the  problem  of  collective  bargaining  through  the  juris- 
prudence of  abstract  conceptions.  Indeed  jurisprudence  of  any 
kind  may  play  but  a  pigmy  part  in  the  solution,  which  seems 
to  be  conditioned  less  on  the  conclusions  of  judicial  reasoning 
than  on  what  a  despised  and  revered  writer  has  called  "  that 
simpler  line  of  expedients  which  the  drift  of  circumstance, 
being  not  possessed  of  a  legal  mind,  has  employed  in  the 
sequence  of  institutional  change  hitherto."  The  three  decisions 
under  review  do  not  seem  greatly  to  have  delayed  the  progress 
of  collective  bargaining.  They  may  soon  be  mainly  of  philo- 
sophical and  antiquarian  interest. 

Thomas  Reed  Powell. 

Columbia  UNivERsrrv. 

•  A  list  is  given  in  the  margin  of  Mr.  Justice  Day's  dissenting  opinion  in  the  Cop- 
page  case,  at  page  29. 
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THE  VALIDITY  OF  STATE  LEGISLATION  UNDER  THE 

WEBB-KENYON  LAW. 

Clark  DistiUing  Company  vs.  Western  Maryland  Railway  Co. 

By  Thomas  Reed  Powell.* 

The  federal  Constitution  gives  Congress  power  to  regulate 
interstate  commerce.    It  does  not  in  terms  deny  to  the  states 
the  exercise  of  the  same  power.     The  written  instrument  thus 
puts  on  the  Supreme  Court  the  burden  of  defining  the  respective 
spheres  of  state  and  national  authority  over  interstate  commerce. 
Without  any  light  from  the  language  of  the  Constitution  the 
court  has  been  compelled  to  decide  what  the  states  can  and  can- 
not do  with  respect  to  such  commerce.    Very  wisely  the  court 
has  declined  to  lay  down  general  rules  applicable  to  all  kinds 
and  subjects  of  interstate  commerce.    When  it  has  been  caUed 
upon  to  pass  on  the  validity  of  any  state  action  affecting  inter- 
state  commerce,  it  has  been  influenced  largely  by  the  charactens- 
tics  of  the  particular  commerce  sought  to  be  subjected  to  the 
state's  authority.     In  the  absence  of  congressional  regulation, 
some  state  interferences  with  the  freedom  of  interstate  commerce 
have  been  sustained^  while  others  have  not.=»    State  action  which 
is  held  valid  in  the  absence  of  congressional  regulation'  has  been 
declared  invalid  after  Congress  has  legislated  on  the  same  sub- 
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1  Harbor  regulations,  The  James  Gray  m  The  John  Fraser  (1858) 
21  How  (62  U.  S.)  184;  authorization  of  dam  across  navigable  creek, 
Wilson  vs.  Black  Bird  Creek  Marsh  Co.  (1829)  2  Pet.  (27  U.  8.)  245; 
examination  and  license  of  locomotive  engineers,  Smith  vs.  Alabama  (188») 
124  U.  8.  465.  For  a  further  list  of  such  cases,  see  Covington,  etc.  Bridge 
Co.  vs!  Kentucky  (1894)  154  U.  8.  204,  at  p.  211. 

2  Prohibiting  discrimination  against  any  passengers  on  account  of  race 
or  color  on  boats  on  interstate  journeys,  Hall  vs.  De  Cuir  (1878)  95  U.  8. 
485-  prohibiting  sale  of  oleomargarine  unless  colored  pink,  Collins  vs. 
New  Hampshire  (1898)  171  U.  8.  30;  taxing  solicitation  of  sales  of  good, 
not  in  state  at  the  time,  Brennan  vs.  TitusviUe  (1894)  153  U.  8.  289. 

sEequirement  that  carrier  shall  post  rates,  BaUroad  Co.  vs.  Fuller 
(1873)  17  Wall,  (84  U.  8.)  560;  authorization  of  bridge  across  navigable 
stream.  Oilman  vs.  Philadelphia  (1866)  3  Wall.  (70  U.  8.)  728. 
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ject.*  And  state  action  which,  in  the  absence  of  congressional 
regulation,  the  Constitution  is  interpreted  to  prohibit"  has  been 
held  proper  after  relevant  congressional  action." 

This  latter  class  of  cases  raises  a  serious  question  as  to  the 
Eource  of  the  state's  power.  This  is  the  important  question  in- 
volved in  the  recent  decision  of  Clark  Distilling  Co.  vs.  Western 
Maryland  Ry.  Co.'  In  that  case  the  Supreme  Court  sustained 
the  so-called  Webb-Kenyon  Law  and  thereby  held  that  it  was 
within  the  power  of  Congress  to  forbid  the  interstate  transporta- 
tion of  intoxicating  liquors  intended  by  any  person  interested 
therein  to  be  received  in  violation  of  the  law  of  the  state  of 
destination.  The  court  also  sustained  a  statute  of  West  Virginia 
and  thereby  held  that  after  the  passage  of  the  Webb-Kenyon 
Law,  it  was  constitutional  for  a  state  to  forbid  a  carrier  to  bring 
liquor  into  the  state. 

Three  problems  raised  by  this  decision  demand  separate  con- 
sideration: (1)  the  constitutionality  of  the  Webb-Kenyon  Law; 
(2)  the  interpretation  and  application  of  the  Webb-Kenyon  Law 
and  of  the  West  Virginia  statute;  and  (3)  the  constitutionality 
of  the  state  prohibition  of  interstate  transportation. 

/.     The  constitutionality  of  the  Wehb-Kenyon  Law. 

Much  of  the  discussion  with  regard  to  the  power  of  Congress 
to  enact  the  Webb-Kenyon  Law  has  been  unnecessarily  confused 
by  the  failure  to  separate  this  question  from  those  of  the  proper 
meaning  of  the  act  and  of  the  power  of  the  states  after  the  pass- 

« Requirement  that  carrier  shall  post  rates,  Gulf  etc.  Ry.  Co.  vs. 
Hefley  &  Co.  (1895)  158  U.  8.  98;  authorization  of  bridge  across  navigable 
stream,  Pennsylvania  vs.  WheeUng  etc.  Bridge  Co.  (1851)  13  How.  (54 
U.  8.)  518.  The  state  authorization  held  unlawful  in  this  case  was  subse- 
quently held  lawful  after  Congress  had  declared  the  structure  a  post  road. 
Pennsylvania  vs.  Wheeling,  etc.  Bridge  Co.  (1855)  18  How.  (59  U.  8.)  421. 
For  further  instances  of  congressional  regulation  superseding  prior  lawful 
state  action,  see  Chicago,  etc.  Ry.  Co.  vs.  Hardwick  Farmers  Elevator  Co. 
(1913)  226  U.  8.  426;  Adams  Express  Co.  vs.  Croninger  (1913)  226 
IT.  8.  491. 

"Leisy  vs.  Harden  (1890)  135  U.  8.  100. 
•  In  re  Rahrer  (1891)  140  U.  8.  545. 

T  October   Term,    1916   No.    75.    Decided   January   8,    1915.     37    Sup. 
Ct.  Rep.  180. 
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age  of  the  act.  Such  confusion  appears  in  the  opinion  of  the 
court  in  the  Clark  Distilling  case,  particularly  in  the  considera- 
tion of  the  precedents.  The  primary  reasoning,  however,  is 
brief  and  simple.  The  Chief  Justice  first  lays  down  that  the 
Lottery  Case,«  and  Hoke  vs.  United  States'  establish  that  Con- 
gress might  have  prohibited  the  shipment  of  all  intoxicants  in 
interstate  commerce.  The  Webb-Kenyon  Act  does  less  than  this. 
The  only  objection  which  can  be  raised  against  prohibiting  some, 
rather  than  all,  interstate  transportation  of  liquor  is  that  such 
selected  prohibition  renders  the  regulation  lacking  in  uniformity. 
The  answer  to  this  is  two-fold.  (1)  The  regulation  is  not  lack- 
ing in  uniformity,  since  it  **  uniformly  applies  to  the  conditions 
which  call  its  provisions  into  play.""  (2)  There  is  no  require- 
ment in  the  Constitution  **that  the  power  to  regulate  conferred 
upon  Congress  obtains  subject  to  the  requirement  that  regula- 
tions enacted  shall  be  uniform  throughout  the  United  States." 
The  opinion  on  this  point  concludes  as  follows : 

In  view  of  the  conceded  power  on  the  part  of  Congress 
to  prohibit  the  movement  of  intoxicants  in  interstate 
commerce,  we  cannot  admit  that  because  it  did  not  exert 
its  authority  to  the  full  limit,  but  simply  regulated  to  the 
extent  of  permitting  the  prohibitions  in  one  State  to  pre- 
vent the  use  of  interstate  commerce  to  ship  liquor  from 
another  State,  Congress  exceeded  its  authority  to  regulate. 
We  can  see,  therefore,  no  force  in  the  argument  relied 
upon  tested  from  the  point  of  view  of  reason,  and  we 
come  to  the  question  of  authority. 
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8  (1903)  188  U.  S.  321. 

»  (1913)  227  U.  8.  308. 

10 "The  question  really  is  a  complaint  as  to  the  want  of  unifonn 
existence  of  things  to  which  the  Act  applies  and  not  to  an  absence  of  uni- 
formity in  the  Act  itself."  The  Chief  Justice  is  content  with 
mere  assertion  on  this  point.  He  might,  however,  have  relied  on  the  ana- 
logy of  the  construction  given  to  the  constitutional  requirement  of  uniform- 
ity in  sustaining  the  federal  bankruptcy  act  of  1898.  The  court  held  that 
"the  general  operation  of  the  law  is  uniform,  although,"  on  account  of  the 
recognition  given  to  state  laws  relating  to  exemptions,  dower,  priority  of 
payments,  etc.,  ' '  it  may  result  in  certain  particulars  differently  in  different 
states."     (Hanover  National  Bank  vs.  Moyses,  1902,  186  U.  8.  181.) 


The  authorities  considered  are  Cooley  vs.  Port  Wardens  of 
Philadelphia,"  Leisy  vs.  Harden,"  and  In  re  Rahrer.^^     rpj^jg 
part  of  the  opinion,  as  well  as  that  to  which  consideration  has 
already  been  given,  is  contained  in  the  section  to  which  is  pre- 
fixed the  caption,  ''Did  Congress  have  power  to  enact  the  Wehh- 
Kenyon  Law?"   It  is  submitted  that  these  precedents  and  the 
discussion  of  them  are  material,  not  on  the  question  whether 
Congress  could  prohibit  all,  or  some  but  not  all,  interstate  trans- 
portation, but  on  the  question  whether,  after  the  Webb-Kenyon 
Law,  the  states  under  the  Constitution  have  the  power  to  pro- 
hibit interstate  transportation.     The  same   comment   is  to   be 
made  on  the  argument  of  the  Chief  Justice  that  Congress  does 
not  by  the  Webb-Kenyon  Law  delegate  to  the  states  any  of  the 
congressional  power  of  regulation.    If  it  is  true,  as  the  Supreme 
Court  affirms,  that  Congress  cannot  delegate  any  of  its  legislative 
power  to  the  states,  the  genesis  of  a  state  power  to  prohibit  in- 
terstate transportation  cannot  be  a  federal  statute.     The  appli- 
cability to  a  particular  situation  of  some  specific  exercise  of  this 
power  by  the  state  may  be  conditioned  on  action  by  Congress, 
but  the  power  itself  must  be  derived  from  some  other  source  than 
the  action  of  Congress,  or  else  the  judicial  declarations  that  Con- 
gress is  not  delegating  its  power  are  without  warrant  in  practi- 
cal sense.     This  paper,  therefore,  will  discuss  these  questions  in 
connection  with  the  subject  of  the  constitutional  power  of  the 
Btates  after  the  passage  of  the  Webb-Kenyon  Law. 

If  we  are  right  in  our  analysis  of  the  constitutional  problems, 
there  can  be  little  question  that  the  Supreme  Court  is  sound  in 
declaring  that  it  is  a  lawful  congressional  regulation  of  inter- 
state commerce  to  forbid  interstate  transportation  of  all  intoxi- 
cating liquor  or  interstate  transportation  of  such  intoxicating 
liquor  as  is  intended  by  any  person  interested  therein  '*to  be 
received,  possessed,  sold,  or  in  any  manner  used,  either  in  the 
original  package  or  othern^ise,  in  violation  of  any  law  of"  the 
state  of  destination.  It  is  conceded  that  this  does  not  get  us 
far,  since  the  congressional  action  is  of  no  practical  effect  without 

"  (1851)  12  How.  (53  U.  8.)  299. 
«  (1890)  135  U.  8.  100. 
"  (1891)  140  U.  8.  545. 
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some  complementary  state  action.     But  this  is  no  reason  why 
we  should  not  make  a  logical  analysis  of  the  different  elements 
in  the  constitutional  problem  presented  by  concurrent  federal 
tnd  state  action,  and,  as  an  aid  to  simplification  and  clarity,  give 
separate  and  distinct  consideration  to  each  of  the  different  ele- 
ments.    This  indeed  is  what  the  opinion  in  Clark  Distilling  Co. 
vs.  Western  Maryland  Ry.  Co.  purports  to  do,  as  will  be  observed 
from  the  headings  of  the  four  sections  into  which  the  opinion  is 
divided.'*    But  the  separate  treatment  promised  by  the  section 
headings  is  not  carried  out  in  the  discussions  under  them.    The 
two  brief  paragraphs  dealing  with  the  constitutionality  of  the 
state  statute  merely  affirm  that  it  does  not  offend  against  the 
due-process  clause  of  the  Fourteenth  Amendment,  and  that  it 
imposes  a  direct  burden  upon  interstate  commerce  and  is  there- 
fore unwarranted  unless  Congress  has  so  acted  "as  to  give  the 
State  the  power  to  do  what  it  did."    The  pregnant  part  of  the 
consideration  of  the  constitutionality   of  the  state   statute  is 
interwoven  with  the  discussion  of  the  validity  of  the  federal 
act. 

The  federal  act  is  sustained,  not  only  as  a  regulation  of 
interstate  commerce,  but  as  not  wanting  in  due  process  of  law. 
On  this  latter  point  the  opinion  merely  refers  to  the  earlier 
discussion  of  the  application  of  the  Fourteenth  Amendment  to 
the  West  Virginia  statute,  in  which  it  was  declared  that  the  state 
has  power,  "as  an  incident  to  the  right  to  forbid  manufacture 
and  sale,  to  restrict  the  means  by  which  intoxicants  for  personal 
use  could  be  obtained,  even  if  such  use  was  permitted."     The 


1*  After  stating  the  necessary  facts,  the  opinion  says:  "The  issues 
to  be  decided  may  be  embraced  in  four  propositions  which  we  proceed 
separately  to  consider."    The  four  propositions  read  as  follows: 

1.  The  correct  meaning  of  the  West  Virginia  law  as  to  the  subjects 
in  dispute. 

2.  The  power  of  the  State  to  enact  the  prohibition  law  consistently 
with  the  due  process  clause  of  the  Fourteenth  Amendment  and  the  exclusive 
power  of  Congress  to  regulate  commerce  among  the  several  States. 

3  Assuming  the  constitutionality  of  the  Webb-Kenyon  Act,  what  is  its 
true  meaning  and  its  operation  upon  the  prohibitions  contained  in  the  West 
Virginia  lawf 

4.    Did  Congress  have  power  to  enact  the  Webb-Kenyon  Lawt 
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concluding  paragraph  of  the  opinion  seeks  to  allay  the  "dread 
expressed  that  the  congressional  power  by  regulation  to  allow 
state  prohibitions  to  attach  to  the  movement  of  intoxicants  lays 
the  basis  for  subjecting  interstate  commerce  in  all  articles  to 
fetate  control  and  therefore  destroys  the  Constitution."  The 
answer  to  this  is  somewhat  broader  than  the  special  occasion 
requires. 

The  fact  that  regulations  of  liquor  have  been  upheld  in 
numberless  instances  which  would  have  been  repugnant 
to  the  great  guarantees  of  the  Constitution  but  for  the 
enlarged  right  possessed  by  government  to  regulate  liquor, 
has  never,  that  we  are  aware  of,  been  taken  as  affording 
the  basis  for  the  thought  that  government  might  exert  an 
enlarged  power  as  to  subjects  to  which,  under  the  constitu- 
tional guarantees,  such  enlarged  power  could  not  be  ap- 
plied.    In  other  words,  the  exceptional  nature  of  the  sub- 
ject here  regulated  is  the  basis  upon  which  the  exceptional 
power  exerted  must  rest  and  affords  no  ground  for  any 
fear  that  such  power  may  be  constitutionally  extended  to 
things  which  it  may  not,  consistently  with  the  guarantees 
of  the  Constitution,  embrace. 

This  concluding  sentence  of  the  opinion  has  at  least  two 
possible  meanings.     Taken  in  conjunction  with  what  immediately 
precedes,  it  would  seem  to  mean  only  that,  since  state  police 
power  is  circumscribed  by  the  due-process  clause  of  the  Four- 
teenth Amendment,  as  congressional  commerce  power  is  circum- 
scribed by  the  due-process  clause  of  the  Fifth  Amendment,  the 
interstate  transportation  of  innocuous  property  is  amply  pro- 
tected against  either  state  or  federal  action  or  against  any  com- 
bination of  the  two.     But  the  final  sentence,  if  lifted  from  its 
context,  is  susceptible  of  a  broader  interpretation.     It  may  mean 
that  there  are  certain  interferences  with  interstate  commerce 
which  Congress  cannot  permit  the  states  to  impose  even  though 
the  same  interferences  with  intrastate  commerce  would  be  within 
the  police  power  of  the  state.    This  possible  meaning  would  ac 
quire  an  important  practical  significance  if  Congress  should 
for  example,  provide  that  all  interstate  carriers  must  comply 
with  the  laws  of  the  several  states  as  to  the  equipment  of  their 
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trains  with  safety  devices.    The  possibility  of  conflicting  or 
cumulative  requirements  of  the  several  states  through  which 
the  trains  passed  might  influence  the  court  to  hold  that  due 
process  would  not  permit  Congress  to  allow  different  states  to 
impose  different  requirements  on  interstate  trains,  even  though 
the  requirement  of  each  state  might  be  entirely  proper  as  to  its 
own  intrastate  trains.     The  principal  case  would  seem  to  estab- 
lish that  any  interstate  transportation  which  could  be  complete- 
ly prohibited  by  Congress  can  be  subjected  by  Congress  to  such 
state  control  as  might  be  exercised  over  intrastate  transporta- 
tion.   But  it  does  not  follow  that  where  Congress  cannot  regu- 
late interstate  commerce  to  the  extent  of  prohibition,  it  can 
subject  such  commerce  to  the  diverse  action  of  the  several  states. 
The  Supreme  Court  has  declared  that  interstate  transportation 
of  intoxicating  liquor  is  a  subject  which  requires  uniformity  of 
regulation.     Yet  in  the  principal  case  it  has  sustained  a  con- 
gressional statute  whose  purpose  and  effect  is  to  permit  diversity 
of  regulation.     It  does  not  follow,  however,  that  Congress  could 
permit  such  diversity  of  state  action  with  respect  to  the  facilities 
of  interstate  commerce  or  the  taxation  of  interstate  commerce, 
or  with  respect  to  any  matters  in  which  the  Supreme  Court  may 
regard  uniformity  as  so  imperative  as  to  be  required  by  the 
due-process  clause,  if  not  by  the  commerce  clause.     Whether  or 
not  we  place  the  broader  interpretation  suggested  on  the  sen- 
tence under  discussion,  it  is  clear  that,  in  sustaining  congres- 
sional action  which  permits  diversity  of  state  prohibitions  of  in- 
terstate transportation  of  intoxicating  liquor,  the  Supreme  Court 
does  not  declare  that  Congress  can  delegate  to  the  states  the  con- 
trol of  interstate  commerce  of  every  kind  and  description. 


II.    The  application  of  the  combined  federal  and  state  statutes 
to  the  facts  of  the  case  before  the  court. 

The  Webb-Kenyon  Act  provides  no  penalties  for  the  viola- 
tion of  its  provisions.  Its  title  is  "An  Act  divesting  intoxi- 
cating liquors  of  their  interstate  character  in  certain  cases." 
This  indicates  that  the  intention  of  Congress  was  merely  to 
allow  state  action  to  be  effective.  Ample  support  for  this  in- 
ference is  found  in  the  history  of  the  previous  legislation  and 
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judicial  decision  on  the  subject  of  the  transportation  and  sale 
of  intoxicating  liquors.  Concurrent  state  action  is  essential  be- 
fore the  federal  act  can  have  any  effect  whatsoever. 

It  is  therefore  necessary  to  determine  what  state  action  the 
federal  law  selects  as  the  basis  for  the  application  of  its  pro- 
hibitions. According  to  the  plain  terms  of  the  act  it  is  a  state 
law  regulating  the  receipt,  possession,  sale  or  use  of  intoxicating 
liquor.  It  would  seem  clear,  therefore,  that  if  a  state  law  pro- 
hibited the  receipt  of  liquor,  the  federal  law  prohibited  the  in- 
terstate transportation  of  such  liquor.  And  this  is  probably  the 
interpretation  given  to  the  Webb-Kenyon  Law  in  the  principal 
ease. 

The  construction  of  the  act  in  this  particular  would  have 
seemed  too  clear  to  admit  of  debate  but  for  the  doubt  cast  upon 
it  a  year  and  a  half  earlier  by  the  unanimous  decision  of  the 
Supreme  Court  in  Adams  Express  Company  vs.  Kentucky.*'* 
The  facts  of  that  case  were  these.  A  Kentucky  statute  forbade 
carriers  to  transport  liquor  into  dry  territory.  The  Kentucky 
court  of  appeals  had  held  that  this  was  a  valid  regulation  of 
intrastate  commerce.^'  It  held  that  it  was  not  a  valid  regulation 
of  interstate  commerce  even  after  the  Webb-Kenyon  Law.*^  It 
denied  the  contention  of  the  state  that  the  federal  act  gave  the 
state  the  same  police  power  over  interstate  transportation  of 
liquor  that  it  had  previously  had  over  intrastate  transportation. 
It  said  that  the  federal  law  applied  only  to  liquor  which  was 
intended  to  be  used  in  violation  of  a  state  law."  This  construc- 
tion gave  no  consideration  to  the  significance  of  the  word  ''re- 
ceived" in  the  federal  act.  The  Supreme  Court  followed  the 
construction  of  the  Kentucky  court.     It  likewise  took  no  note  of 

»  (1915)  238  U.  S.  190. 

'•Adams  Express  Co.  vs.  Com.  (1908)  129  K7.  420:  Com.  vs.  L  k 
N.  R.  B.  Co.  (1910)  140  Ky.  211. 

"Adams  Express  Co.  vs.  Com.  (1913)  154  Ky.  462. 

""The  result  of  our  views  on  the  whole  case  is,  that  whether  a 
carrier  of  an  interstate  shipment  of  liquor  subjects  itself  to  punishment 
or  not  depends  on  the  use  to  which  the  person  to  whom  it  delivers  liquor 
intends  to  put  it.  If  this  use  vioUtes  a  law  of  the  State,  then  the  carrier 
may  be  punished;  if  it  does  not,  the  carrier  has  not  committed  any  of- 
fenae."    154  Ky.,  at  p.  474. 
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the  fact  that  the  Webb-Kenyon  Law  prohibited  the  interstate 
transportation  of  liquor  which  was  to  be  received  in  violation 
of  the  law  of  the  state,  as  well  as  that  intended  to  be  used,  sold 
or  possessed  in  violation  of  such  law.  Mr.  Justice  Day,  who 
wrote  the  opinion  in  the  Adams  Express  case,  phrased  the  in- 
terpretation of  the  Webb-Kenyon  Act  as  follows : 

It  would  be  diflScult  to  frame  language  more  plainly 
indicating  the  purpose  of  Congress  ...  to  render  the 
prohibition  of  the  statute  operative  only  where  the  liquor 
is  to  be  dealt  with^^  in  violation  of  the  local  law  of  the 
state  into  which  it  is  thus  shipped  or  transported.     Such 
shipments  are  prohibited  only  when  such  person  interest- 
ed intends  that  they  shall  be  possessed,  sold  or  used,  in 
violation  of  any  law  of  the  state  wherein  they  are  received. 
The  context  shows  that  the  words  italicised  were  not  con- 
strued as  embracing  transportation  and  receipt,  but  only  use, 
sale  or  possession  subsequent  to  such  receipt.     The  concluding 
paragraph  of  the  opinion  repeats  the  error. 

It  therefore  follows  that,  inasmuch  as  the  facts  of  this 
case  show  that  the  liquor  was  not  to  Be  used  in  violation 
of  the  laws  of  the  state  of  Kentucky,  as  such  laws  are  con- 
strued by  the  highest  court  of  that  state,  the  Webb-Ken- 
yon Law  has  no  application  and  no  effect  to  change  the 
general  rule  that  the  states  may  not  regulate  commerce 
wholly  interstate. 

The  same  interpretation  was  given  to  the  federal  law  in  the 
Delaware  case  of  Van  Winkle  vs.  State.*"  The  doctrine  of  this 
case  is  stated  by  Chief  Justice  White  as  follows : 

The  court  said  that  as  the  Webb-Kenyon  Act  prohib- 
ited the  shipment  of  intoxicants  "only  when  liquor  is  in- 
tended to  be  used  in  violation  of  a  law  of  the  state,"  and 
as  the  liquor  shipped  was  intended  for  personal  use,  which 
was  not  forbidden,  therefore  the  shipment,  although  pro- 
hibited by  the  state  law,  was  beyond  the  reach  of  the 
Webb-Kenyon  Act. 


10 Italics  are  author's. 
20  (1914)  27  Del.  578. 


This  seems  a  natural  interpretation  for  the  state  court  to 
make  after  the  decision  of  the  Supreme  Court  in  the  Adams 
Express  case.  But  in  the  principal  case  the  interpretation  is 
flatly  rejected. 

But  we  see  no  ground  for  following  the  ruling  thus 
made  since,  as  we  have  already  pointed  out,  it  necessarily 
rested  upon  an  entire  misconception  of  the  text  of  the 
Webb-Kenyon  Act,  because  that  Act  did  not  simply  for- 
bid the  introduction  of  liquor  into  a  State  for  a  prohibited 
use,  but  took  the  protection  of  interstate  commerce  away 
from  all  receipt  and  possession  of  liquor  prohibited  by 
state  law. 

This  criticism  of  the  Delaware  case  makes  it  somewhat  diffi- 
cult for  the  Supreme  Court  to  deal  with  its  earlier  decision 
in  the  Adams  Express  case.     The  comment  on  that  case  does 
not  meet  with  such  ready  acceptance  as  would  be  accorded  to 
a  frank  avowal  that  the  court  had  decided  to  change  its  previous 
interpretation  that  state  prohibition  of  use  was  essential  to  the 
application  of  the  federal  act.    ''All  that  was  decided"  in  the 
Adams  Express  case,  says  the  Chief  Justice,  "was  that  as  the 
court  of  last  resort  of  Kentucky  into  which  the  liquor  had  been 
shipped  had  held  that  the  state  statute  did  not  forbid  shipment 
and  receipt  of  liquor  for  personal  use,  therefore  the  Webb- 
Kenyon  Act  did  not  apply,  since  it  only  applied  to  things  which 
the  state  law  prohibited. ' '     But  the  Adams  Express  case  decided 
more  than  this.    The  Kentucky  court  had  held  that  the  statute 
forbade  the  shipment  of  liquor  into  dry  territory  for  personal 
use.     It  had  sustained  this  prohibition  in  so  far  as  it  applied 
to  intrastate  commerce."    It  declined  to  sustain  it  as  against 
interstate  commerce  on  the  ground  that  the  federal  act  applied 
only  to  transportation  for  a  use  prohibited  by  the  state.     The 
Supreme  Court  sanctioned  this  construction  of  the  federal  act 
It  now  holds  that  the  Webb-Kenyon  Law  "takes  the  protection 
of  interstate  commerce  away  from  all  receipt  and  possession 
prohibited  by  state  law".     The  contradiction  between  these  two 
interpretations  is  manifest.    The  first  decision  held  that  the 

*i  See  note  16  »upra. 
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Kentucky  statute  was  not  warranted  by  the  Webb-Kenyon  Law 
because  the  application  of  the  latter  was  dependent  on  state 
prohibition  of  use  of  the  liquor  shipped.  The  second  decision 
held  that  the  West  Virginia  statute  was  warranted  by  the  Webb- 
Kenyon  Law  in  spite  of  the  fact  that  West  Virginia  did  not 
prohibit  the  use  of  liquor  received  in  violation  of  the  law. 

Although  the  earlier  interpretation  would  not  have  permitted 
the  second  decision,  it  is  not  so  clear  that  the  later  interpreta- 
tion will  require  a  reversal  of  the  first  decision.  The  court  now 
holds  that,  if  the  state  law  prohibits  "receipt  and  possession," 
the  federal  law  applies.  We  do  not  know  whether  by  this  it 
means  that  the  federal  law  applies  if  the  state  forbids  receipt 
but  not  possession.  The  West  Virginia  statute  did  not  require 
the  court  to  be  explicit  on  this  point.  It  not  only  prohibits 
carriers  from  transporting,  but  prohibits  any  one  from  receiving 
liquor  so  transported,  and  from  possessing  liquor  so  received. 
The  Kentucky  law  merely  prohibited  carriers  from  transporting. 

This  comparison  of  the  statutes  of  the  two  states  indicates 
what  questions  are  still  undecided  by  the  Supreme  Court.  By 
its  terms  the  Webb-Kenyon  Law  applies  to  state-forbidden 
receipt.  Under  the  first  interpretation  of  the  Supreme  Court, 
the  law  does  not  apply  to  state-forbidden  transportation,  in  the 
absence  of  state-forbidden  use  after  transportation.  Under  the 
later  interpretation,  it  does  apply,  even  in  the  absence  of  state- 
forbidden  private  use,  where  there  is  state-forbidden  transporta- 
tion plus  state-forbidden  receipt  plus  state-forbidden  possession 
after  such  receipt.  We  know,  therefore,  that  the  state  need 
not  forbid  private  use  in  order  to  forbid  interstate  transporta- 
tion. We  do  not  know  by  authoritative  judicial  decision  whether 
the  state  must  forbid  possession  as  well  as  receipt  in  order  to 
forbid  interstate  transportation.  There  can  be  little  doubt, 
however,  with  regard  to  the  correct  interpretation  of  the  Webb- 
Kenyon  Law  as  to  the  necessity  of  state  prohibition  of  posses- 
sion. The  terms  "received,  possessed,  sold,  or  in  any  manner 
used"  are  in  the  disjunctive.  If  neither  state-prohibited  use  nor 
state-prohibited  sale  is  essential  to  the  application  of  the  federal 
act,  clearly  state-prohibited  possession  should  not  be. 
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The  remaining  question  is  what  constitutes  state  prohibition 
of  receipt.     Is  state  prohibition  of  transportation  a  prohibition 
of    receipt    or    must    the     receipt    as    well    as    the    trans- 
portation be  specifically  prohibited  and  penalized?    It  seems  rea- 
sonable to  say  that  liquor  is  received  in  violation  of  state  law 
when  the  transportation  which  is  an  essential  to  such  receipt  is  in 
violation  of  state  law.    But  a  contrary  interpretation  is  con- 
ceivable.    From  one  point  of  view  the  question  is  not  one  of 
great  practical  significance,  since  the  states  which  wish  to  make 
their  prohibition  laws  effective  have  only  to  prohibit  and  penalize 
receipt  as  well  as  transportation.     The  question,  however,  does 
acquire  practical  significance  in  those  states  which  desire  for- 
mally to  prohibit  transportation  and  yet  actually  to  wink  at 
personal  use  which  is  possible  only  through  disobedience  of  the 
law  prohibiting  transportation."    The  local  considerations  which 

«If  the  Supreme  Court  should  declare  that  a  state  must  prohibit 
possession  as  well  as  receipt  in  order  to  prohibit  interstate  transportation, 
there  may  be  states  which  cannot  avail  themselves  of  the  provisions  of  the 
Webb-Kenyon  Act  without  first  changing  their  constitutions.  For  example, 
the  Kentucky  Court  of  Appeals  in  Commonwealth  vs.  Campbell,  (1909) 
133  Ky.  50,  has  held  that  is  is  a  denial  of  due  process  of  law  to  prohibit 
the  possession  of  liquor  for  personal  use.  Judge  Barker,  who  wrote  the 
opinion,  eloquently  observes  that  "the  Bill  of  Rights,  which  declares  that 
among  the  inalienable  rights  possessed  by  the  citizens  is  that  of  seeking 
and  pursuing  their  safety  and  happiness,  and  that  the  absolute  and  arbitrary 
power  over  the  lives,  liberty,  and  property  of  freemen  exists  nowhere  in 
a  republic,  not  even  in  the  largest  majority,  would  be  but  an  empty  sound 
if  the  Legislature  could  prohibit  the  citizen  the  right  of  owning  or  drink- 
ing liquor,  when  in  so  doing  he  did  not  offend  the  laws  of  decency  by  being 
intoxicated  in  public." 

The  opinion  on  this  point  might  be  regarded  as  dictum,  since  the  case 
involved  a  municipal  ordinance  enacted  without  specific  legislative  authority 
which  therefore  the  court  could  declare  invalid  on  the  ground  of  unreason- 
ableness. But  two  cases  cited  in  the  opinion  involved  the  constitutionality 
of  state  statutes.  State  vs.  Williams,  (1908)  146  N.  C.  618,  held  that  a 
state  statute  forbidding  one  under  penalty  to  carry  into  a  county  where  the 
sale  of  intoxicating  liquor  is  prohibited,  more  than  a  half  gallon  of  such 
liquor  in  any  one  day,  deprives  him  of  his  constitutional  property  rights 
in  case  he  has  no  intent  to  sell  it. "  State  vs.  Oilman,  (1899)  33  W  Va  146 
held  that  a  state  statute  "which  inhibits  a  person  to  'keep  in  his  posses- 
sion for  another,  spirituous  liquors,'  etc.,  is  in  conflict  with  both  the  Fed- 
eral and  State  Constitutions  and  therefore  void."    The  decision  as  to  the 
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induce  such  formally  inconsistent  state  action  need  not  concern 
us  here.  We  touch  upon  them  only  to  indicate  the  problem 
still  unsettled  by  the  decision  of  the  Supreme  Court.  All  that 
the  court  has  told  us  thus  far  is  that  the  Webb-Kenyon  Act 
applies  to  interstate  transportation  of  liquor  intended  by  any 
person  interested  therein  to  be  received-and-possessed  in  viola- 
tion of  specific  state  prohibitions. 

Before  taking  up  the  question  of  the  constitutional  power 
of  the  state,  even  after  the  Webb-Kenyon  Law,  to  apply  prohibi- 
tions of  receipt  and  possession  to  liquor  received  from  other  states 
and  still  in  the  original  package,  a  word  should  be  said  as  to 
the  way  in  which  the  question  came  before  the  Supreme  Court 
in  the  Clark  Distilling  case.  A  Maryland  distilling  concern 
brought  suit  in  the  federal  district  court  in  Maryland  to  compel 
an  interstate  railroad  to  carry  intoxicating  liquor  from  Mary- 
land to  West  Virginia  for  the  personal  use  of  a  West  Virginia 
consignee.  The  right  of  action  was  based  "on  the  ground  that 
the  Act  of  Congress  to  regulate  commerce  imposed  the  duty  to 
receive  and  carry,  and  that  besides  the  West  Virginia  prohibi- 
tion law  when  rightly  construed  did  not  forbid  it. ' '    On  appeal, 


state  constitution  was  based  in  part  upon  the  argument  that  since  the 
constitution  gave  the  legislature  power  to  regulate  and  prohibit  the  sale 
of  liquors,  the  due -process  clause  must  be  construed  to  forbid  the  legisla- 
ture to  prohibit  possession,  since,  if  it  does  not,  there  would  be  no  neceB- 
sity  for  writing  into  the  constitution  an  express  grant  to  prohibit  sale. 
Section  7  of  the  West  Virginia  statute  involved  in  the  Clark  Distilling 
case,  expressly  excluded  possession  in  one's  own  home  from  a  general  pro- 
hibition of  possession  of  liquor,  but  section  34  prohibited  any  possession 
of  liquor  "received  directly  or  indirectly  from  a  common,  or  other  carrier 
in  this  state."  So  far  as  the  author  has  been  able  to  discover,  the  con- 
stitutionality of  such  prohibition  of  possession  has  not  been  passed  upon 
by  the  West  Virginia  Supreme  Court.  Shepard  's  Citations  show  that  up  to 
1913  the  case  of  State  vs.  Oilman  has  not  been  cited  in  any  West  Virginia 
opinion.  The  doctrine  of  the  Kentucky  court  seems  somewhat  peculiar. 
It  sustains  prohibition  of  intrastate  transportation,  (note  16  supra)  and 
prohibition  of  sale  (Com.  vs.  Campbell,  cit.  sup.,  semble)  and 
prohibition  of  purchase  if  the  sale  is  unlawful  (Pope  vs.  Commonwealth, 
1913,  153  Ky.  320).  But  it  holds  that  the  state  cannot  forbid  the  pos- 
session and  use  of  liquor  even  though  such  liquor  reached  the  intending 
user  through  prohibited  channels,  thus  implying  that  there  is  an  inalien- 
able right  to  enjoy  the  fruits  of  the  illegal  acts  of  others. 
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the  Supreme  Court  held  that  the  interstate  carrier  could  not 
be  compelled  to  transport,  since  the  West  Virginia  law  did 
forbid  the  transportation  of  liquor  intended  for  personal  use, 
and  the  Webb-Kenyon  Law  made  the  state  prohibition  applic- 
able to  interstate  commerce.    There  is  nothing  in  the  opinion  of 
the  Supreme  Court  to  indicate  that  the  method  by  which  the 
question  came  before  it  had  anything  to  do  with  the  decision. 
It  is  therefore  to  be  inferred  that  the  Supreme  Court  would  have 
sustained  a  West  Virginia  conviction  of  the  interstate  carrier 
for  a  violation  of  the  state  statute.     In  such  a  proceeding,  it 
would  be  necessary  to  find  some  warrant  for  the  state  statute 
in  addition  to  the  Act  of  Congress,  or  else  to  concede  that  Con- 
gress was  delegating  power  to  the  state.     As  the  case  came  be- 
fore the  court,  however,  a  somewhat  different  theory  might  have 
been  advanced.     It  might  have  been  held  that,  since  the  duty 
of  the  interstate  carrier  was  dependent  upon  federal  enactment, 
the  Webb-Kenyon  Law  could  be  regarded  as  a  re-definition  of 
the  duty  of  the  carrier.     It  might  then  be  urged  that  since  Con- 
gress could  prohibit  entirely  the  interstate  transportation  of 
liquor,  it  could  make  the  prohibition  of  transportation  dependent 
on  such  conditions  as  it  might  select.     One  such  condition  might 
be  the  enactment  of  a  state  law  prohibiting  receipt,  even  though 
such  state  law  was  not  itself  capable  of  direct  enforcement.    This 
would  view  the  state  law  merely  as  an  objective  fact  which  was 
a  condition  of  the  application  of  the  federal  law.     The  absence 
of  penalties  in  the  federal  law  would  not  deprive  it  of  practical 
effectiveness,  since  the  federal  courts  might  enjoin  a  prohibited 
transportation,  or  as  in  the  principal  case,  the  carrier  might 
refuse  to  transport  and  the  court  decline  to  interfere.     This 
theory  is  suggested  in  a  valuable  note  in  the  Columbia  Law  Re- 
view and  is  rejected  as  unsound.=^'     The  reason  given  is  that 
it  is  not  justified  by  the  analogy  of  statutes  which  provide  that 
their  operation  shall  be  conditioned  on  findings  of  fact  by  ad- 
ministrative officers,  since  the  condition  here  is  legislative  action 
and  not  administrative,  and  to  extend  the  analogy  would  violate 
the  rule  that  legislative  power  cannot  be  delegated.    To  this 
it  might  be  answered  that  it  would  be  no  greater  stretch  of 

28  17  Columbia  Law  Review,  at  p.  145  (February,  1917). 
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reason  to  say  that  a  subordinate  legislature  was  not  exercising 
a  delegated  authority  to  make  the  law  when  it  names  the  condi- 
tions on  which  the  law  applies,  than  it  is  to  say  that  a  sub- 
ordinate administrative  authority  is  not  exercising  delegated 
lawmaking  power  when  it  determines  the  conditions  on  which 
the  law  applies."  The  argument  which  Chief  Justice  White 
advances  in  the  principal  case  to  refute  the  contention  that  the 
Webb-Kenyon  Law  delegates  legislative  authority  to  the  states 
is  of  a  piece  with  the  reasoning  by  which  it  is  held  that  there 
is  no  delegation  of  legislative  authority  when  administrative 
officers  are  permitted  to  determine  the  conditions  under  which 
the  law  is  applicable. 

The  argument  as  to  delegation  to  the  States  rests 
upon  a  mere  misconception.  It  is  true  the  regulation 
which  the  Webb-Kenyon  Act  contains  permits  state  pro- 
hibitions to  apply  to  movements  of  liquor  from  one  State 
to  another,  but  the  will  which  causes  the  prohibitions  to 
be  applicable  is  that  of  Congress,  since  the  application  of 
state  prohibitions  would  cease  the  instant  the  act  of  Con- 
gress ceased  to  apply. 


2*  For  a  consideration  of  the  judicial  reasoning  on  this  question 
27  Political  Science  Quarterly  215.  There  is  a  strong  dictum  in  Cooley 
vs.  Board  of  Port  Wardens  against  applying  this  doctrine  to  state  legisla- 
tion. "If  Congress  were  now  to  pass  a  law  adopting  the  existing  state 
laws,  if  enacted  without  authority,  it  would  seem  to  us  to  be  a  new  and 
questionable  mode  of  legislation.  If  the  grant  of  commercial  power  in 
the  Constitution  has  deprived  the  States  of  all  power  to  legislate  for 
the  regulation  of  pilots,  if  their  laws  on  this  subject  are  mere  usurpations 
upon  the  exclusive  power  of  the  general  government,  it  may  be  doubted 
whether  Congress  could,  with  propriety,  recognize  them  as  laws,  and  adopt 
them  as  its  own  acts;  and  how  are  the  legislatures  of  the  States  to  proceed 
in  future,  to  watch  over  and  amend  these  laws,  as  the  progressive  wants  of 
a  growing  commerce  will  require,  when  the  members  of  those  legislatures 
are  made  aware  that  they  cannot  legislate  on  this  subject  without  violat- 
ing the  oaths  they  have  taken  to  support  the  Constitution  of  the  United 
States?"  In  deciding  what  weight  to  give  to  this  dictum,  it  must  be  borne 
in  mind  that  it  was  uttered  before  the  courts  had  developed  and  refined 
the  doctrine  that  it  is  not  a  delegation  of  legislative  power  to  permit  ad- 
ministrative authorities  to  determine  the  conditions  upon  which  a  statute 
becomes  applicable. 
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The  opinion  of  the  court,  however,  taken  as  a  whole,  does 
not  seem  to  go  on  the  narrow  ground  we  have  suggested  as 
possible  in  view  of  the  form  of  action  under  which  the  question 
arose.  We  proceed  then  to  consider  the  grounds  on  which  the 
West  Virginia  statute  can  be  sustained  as  constitutional. 

///.    TU  constitutionality  of  state  interference  with  interstate 

transportation. 

In  considering  the  constitutionality  of  the  West  Virginia 
statute.  It  must  be  borne  in  mind  that  the  states  do  not  derive 
their  powers  from  the  federal  Constitution.     They  need  show 
no  warrant  in  that  document  for  any  act  of  legislation.    Any 
state  statute  authorized  by  the  state  constitution  is  unquestioned 
law  unless  something  in  the  federal  Constitution  expressly  or 
impliedly  forbids  it.    Nothing  in  the  federal  Constitution  spe- 
cifically prohibits  the  states  from  regulating  the  transportation 
of  intoxicatmg  Uquors  within  their  borders.    Power  to  regu- 
late interstate  commerce  is  given  to  Congress,  but  this  does  not 
of  necessity  deprive  the  states  of  all  power  over  the  same  sub- 
ject.    The  Supreme  Court  has  nevertheless  held  that  there  are 
certain  kinds  of  interstate  commerce  which  the  states,  in  the 
absence  of  congressional  action,  cannot  interfere  with  to  the 
extent  of  regulation.    From  this  doctrine  and  its  application 
by  the  Supreme  Court  to  interstate  traffic  in  liquor,  it  has  been 
widely  inferred  that  the  court  has  declared  that  the  Consti- 
tution deprives  the  states  of  all  power  to  pass  such  a  law  as  the 
West  Virginia  statute  under  consideration.     The  grounds  for 
such  an  inference  are  that  (1)  in  various  opinions  of  the  Supreme 
Court  It  IS  stated  that  over  such  commerce  as  requires  uniform- 
ity of  regulation,  the  power  of  Congress  is  exclusive,  and  that 
(2)   interstate  traffic  in  liquor  has  been  said  by  the  court  to 
require  uniformity  of  regulation.    This  is  taken  to  mean  that 
the  Constitution  gives  to  Congress  aU  power  over  such  commerce 
and  thereby  deprives  the  states  of  any  residuum  of  authority 
If  this  were  true,  manifestly  Congress  could  not  restore  to  the 
states  what  the  Constitution  has  taken  away. 

Whatever  support  this  doctrine  may  have  in  the  language  of 
judicial  opinions,  it  is  not  sanctioned  by  any  judicial  decisions. 
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The  judicial  dicta  from  which  the  theory  has  been  inferred  are 
found   in  opinions  involving  the  validity  or  applicability   of 
state  legislation  in  the  absence  of  congressional  action.     In  these 
cases  it  was  not  necessary  to  declare  that  Congress  had  exclusive 
power  over  the  subject  matter.     It  was  enough  to  hold  that, 
in  the  absence  of  congressional  action,  state  legislation  was  inap- 
plicable to  such  interstate  commerce  as  in  the  judgment  of  the 
court  required  uniformity  of  regulation.     It  would  have  been 
wiser  not  to  formulate  any  theory  which  implied  any  judgment 
on  the  question  whether  state  regulations  would  be  invalid  even 
after  congressional  action,  because  no  such  questions  were  before 
the  court.     In  Leisy  vs.  Harden,"  which  held  a  state  prohibitory 
law  inapplicable  to  sales  of  liquor  in  the  original  packages  in 
which  they  were  received  from  other  states,  the  Supreme  Court 
was  careful  to  state  that  its  decision  was  confined  to  state  action 
in  the  absence  of  congressional  action.    It  thus  specifically  re- 
fused to  sanction  the  theory  that  such  state  regulations  were 
prohibited  by  the  Constitution  under  any  and  all  circumstances. 
Had  the  court  been  as  guarded  in  all  its  utterances  on  the 
question  of  state  power  over  interstate  commerce,  it  would  have 
been  spared  some  of  the  difficulties  which  it  has  had  to  resolve. 
There  are  several  constitutional  theories  which  furnish  satis- 
factory grounds  for  the  decisions  which  have  held  state  statutes 
to  be  unwarranted  interferences  with  interstate  commerce.    These 
various  doctrines,  like  the  theory  of  exclusive  power  in  Congress, 
find  warrant  in  judicial  opinions.     None  of  them  is  deduced 
from  an  interpretation  of  the  phraseology  of  the  Constitution. 
All  are  judicial  creations  evoked  by  the  necessity  of  dealing 
with  situations  not  specifically  mentioned  in  the  Constitution. 
All  serve  equally  well  as  reasons  for  holding  state  action  in- 
valid when  Congress  has  not  dealt  with  the  subject  matter.    For 
this  purpose  it  does  not  matter  which  theory  we  choose  to  accept. 
The  only  decisions  which  require  a  choice  between  the  different 
theories  are  those  which  involve  the  validity  of  state  action  fol- 
lowing congressional  regulation.    To  these  decisions  we  must 
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turn  for  light  on  the  question  as  to  which  one  of  these  theories  has 
the  best  judicial  sanction.  Of  these  decisions  the  most  recent 
IS  the  principal  case. 

The  opinion  of  Chief  Justice  White  in  the  Clark  Distilling 
case  seems  to  go  on  the  ground  that  the  federal  law  merely 
removes  an  obstruction  to  the  exercise  of  the  state's  reserved 
power  of  police.  This  theory  is  not  explicitly  stated  and  ap- 
proved,  but  the  approval  is  to  be  inferred  from  the  reference 
to  the  earlier  opinion  of  Leisy  vs.  Harden. 

Thus  in  that  case  pointing  out  that  the  movement 
of  intoxicants  in  interstate  commerce  was  under  the 
control  of  Congress  despite  the  wide  scope  of  the  police 
authority  of  the  state  over  the  subject,  it  was  said: 
"Yet  a  subject  matter  which  has  been  confided  exclus- 
ively to  Congress  by  the  Constitution  is  not  within  the 
jurisdiction  of  the  police  power  of  the  state,  unless 
placed  there  by  congressional  action." 
In  Leisy  vs.   Harden  this  reference  to  the  source  of  the 
State's  power  was  dictum.     In  the  principal  case,  some  state- 
ment on  the  point  is  essential  to  the  decision.    It  is  unfortunate 
that  the  Chief  Justice  does  not  analyze  more  fully  the  prob- 
lem of  the  source  of  the    state's    power.     The    excerpt  above 
quoted  IS  taken  from  that  part  of  his  opinion  which  discusses 
the  constitutionality  of  the  federal  act.     It  is  directed  against 
the  argument  of  counsel  that  "in  adopting  regulations  Con- 
gress  is  wholly  without  power  to  provide  for  the  application 
of  state  power  to  any  degree  whatever,  because  in  the  absence 
of  the  exertion  by  Congress  of  power  to  regulate,  the  subject 
matter  would  have  been  free  from  state  control,  and  because, 
besides,  the  recognition  of  state  power  under  such  circumstances 
would  be  to  bring  about  a  want  of  uniformity." 

The  light  which  the  opinion  in  the  principal  case  sheds  upon 
our  problem  is  regrettably  dim.  The  congressional  regulation 
IS  sustained  as  an  act  divesting  interstate  shipments  of  liquor 
of  their  interstate  character.  Since  Congress  might  make  all 
interstate  shipments  of  liquor  unlawful,  it  may  make  unlawful 
some  interstate  shipments.  But  whence  the  state  has  authority 
to  forbid  such  shipments,  even  though  they  are  also  forbidden 
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by  Congress,  is  nowhere  made  clear,  except  negatively,  that  the 
state  authority  is  not  the  result  of  a  delegation  of  the  congress- 
ional authority. 

The  quotation  from  Leisy  vs.  Harden  indicates  that  the  state 
action  is  based  on  its  reserved  police  power.  Yet  that  same 
quotation  implies  that  the  subject  matter  of  interstate  com- 
meree  in  intoxicating  liquor  *'had  been  confided  exclusively  to 
Congrress  by  the  Constitution."  The  only  logical  reconcilation 
of  these  two  statements  is  that  (1)  the  state  cannot,  as  an  ex- 
ercise of  a  power  to  regulate  interstate  commerce,  prohibit  the 
sale  of  liquor,  because  the  exclusive  power  to  regulate  such 
commerce  has  been  granted  to  Congress;  (2)  the  state  cannot, 
as  an  exercise  of  the  reserved  police  power,  prohibit  the  sale 
of  liquor,  because  this  would  interfere  with  lawful  interstate 
commerce;  (3)  if  the  commerce  becomes  unlawful  by  act  of  Con- 
gress, the  only  impediment  to  the  exercise  of  the  state's  reserved 
police  power  is  removed. 

The  opinion  in  the  Clark  Distilling  case  declares  that  the 
congressional  power  exerted  by  the  Webb-Kenyon  Act  is  essen- 
tially identical  with  that  exerted  by  the  Wilson  Act,  "the  one 
being  but  a  larger  degree  of  exertion  of  the  identical  power 
which  was  brought  into  play  in  the  other."  It  is  said,  there- 
fore, that  the  Webb-Kenyon  Act  could  not  be  declared  uncon- 
stitutional without  reversing  In  Re  Rahrer,  which  sustained  the 
Wilson  Act.  This  invites  us  to  look  to  In  Re  Rahrer  for  some 
ground  on  which  to  sustain  the  West  Virginia  statute  involved 
in  the  principal  case. 

The  opinion  of  Chief  Justice  Fuller  in  In  Re  Rahrer"  leaves 
no  doubt  as  to  the  theory  on  which  the  state  prohibitory  law 
was  sustained.  **The  laws  of  Iowa  under  consideration  .  .  . 
were  enacted  in  the  exercise  of  the  police  power  of  the  state, 
and  not  at  all  as  regulations  of  commerce  with  foreign  nations 
and  among  the  states."  "The  distinction  which  exists  between 
the  commercial  power  and  the  police  power"  was  indicated  by 
a  quotation  from  Chief  Justice  Marshall  on  the  distinction  be- 
tween two  other  powers. 


2«  (1891)  140  U.  S.  545. 
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The  constitutional  prohibition  on   the  states  to  lay 
a  duty  on  imports  ...  may  certainly  come  in  conflict  with 
their  acknowledged  power  to  tax  persons  and  property 
within  their  territory.     The  power,  and  the  restriction 
on  It,  though  quite  distinguishable  when  they  do  not 
approach  each  other,  may  yet,  like  the  intervening  col- 
ors between  black  and  white,  approach  so  nearly  as  to 
perplex  the  understanding,  as  colors  perplex  the  vision 
m  marking  the  distinction  between  them.     Yet  the  dis- 
tinction exists  and  must  be  marked  as  the  cases  arise. 
Till  they  do  arise,  it  might  be  premature  to  state  any 
rule  as  being  universal  in  its  application." 

Chief  Justice  Puller  also  quotes  from  Mr.  Justice  Catron's 
opinion  in  The  License  Cases : 

And  here  is  the  limit  between  the  sovereign  power 
of  the  state  and  the  federal  power.  That  is  to  say,  that 
which  does  not  belong  to  commerce  is  within  the  juris- 
diction of  the  police  power  of  the  state ;  and  that  which 
does  belong  to  commerce  is  within  the  jurisdiction  of  the 
United  States." 

The  theory  of  the  opinion  in  In  Re  Rahrer   may  be  sum- 
marized as  follows.   State  police  regulations  which  affect  inter- 
state commerce  are  not  absolutely  void.     The  decision  in  Leisy 
v^.  Harden  did  not  annul  the  state  law,  "but  limited  its  opera- 
tion to  property  strictly  within  the  jurisdiction  of  the  state  " 
Congress  when  regulating  interstate  commerce  can  declare  when 
imported  property  falls  within  the  jurisdiction  of  a  state.    State 
jurisdiction  then  attaches  "not  in  virtue  of  the  law  of  Con- 
grass,  but  because  the  effect  of  the  latter  was  to  place  the  prop- 
erty where  jurisdiction  could  attach."    This  imparts  no  power 
to  the  state  which  it  did  not  previously  possess.     It   merely 
removes  a  bar  to  the  exercise  of  such  power.    This  bar  was  im- 
posed, not  by  the  Constitution,  but  by  the  "implied  exercise  of 
a  power  exclusively  confided  to  the  general  government."   The 
differences  of  opinion  among  members  of  the  Supreme  Court 

«T  Brown  vs    Maryland   (1827)   12  Wheat.    (25  U.  S.)   441.     Not  all 
of  the  passage  above  given  was  quoted  by  Chief  Justice  Fuller 
»  (1847)  5  How.  (46  U.  8.)  504,  at  p.  599. 
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in  previous  decisions  have  not  involved  the  power  of  Congress 
to  remove  this  bar,  but  have  been  upon  the  "question  whether 
the  inaction  of  Congress  was  in  itself  equivalent  to  the  affirma- 
tive interposition  of  a  bar  to  the  operation  of  an  undisputed 
power  possessed  by  the  states."  Congress  in  passing  the  Wil- 
son Law  "simply  removed  an  impediment  to  the  enforcement  of 
the  state  laws  .  .  .  created  by  the  absence  of  a  specific  utter- 
ance on  its  part." 

This  gives  us  a  tenable  constitutional  theory  upon  which 
to  sustain  the  West  Virginia  statute  in  the  principal  case.  The 
prohibition  of  all  transportation  within  the  state  is  warranted 
by  the  state's  reserved  police  power.  But  the  state,  in  exer- 
cising its  police  power,  must  not  interfere  with  any  interstate 
commerce  which  is  expressly  or  impliedly  permitted  by  Con- 
gress. Congress  by  not  prohibiting  such  intenState  commerce 
as  requires  uniformity  of  regulation,  impliedly  permits  it.  In 
the  principal  case  the  implication  of  congressional  permission 
is  rebutted  by  express  congressional  prohibition.  Therefore  noth- 
ing interferes  with  the  application  of  the  state's  reserved  police 
power. 

The  principal  case  goes  a  step  beyond  In  Re  Rahrer.  That 
decision  allowed  the  state's  police  power  to  apply  to  liquor 
only  after  it  had  arrived  at  its  destination  within  the  state. 
The  principal  case  allows  the  state  power  to  apply  as  soon  as 
the  liquor  crosses  the  state  line.  But  the  difference  is  due  to 
the  fact  that  the  Wilson  Act  did  not  prohibit  transportation, 
while  the  Webb-Kenyon  Act  does.  Clearly  Congress  can  pro- 
hibit the  interstate  transportation,  and  clearly  the  state's  police 
power  can  apply  to  transportation  as  well  as  to  sale.  It  has 
been  sustained  as  to  intrastate  transportation.^'  It  can  now 
be  sustained  as  to  such  part  of  interstate  transportation  as  oc- 
curs within  the  borders  of  the  state,  because  such  transporta- 
tion is  entitled  to  no  protection  under  the  Constitution,  since 
it  is  declared  unlawful   by  the  authority  vested  with   power 

over  it. 

Since  the  congressional  prohibition  of  transportation  is  con- 
ditioned on  state  prohibition  of  receipt,  we  must  find  a  valid 


29  See  note  16  supra. 
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ground  on  which  to  sustain  state  prohibition  of  receipt     Such 

Of  the  state  s  police  power.     The  state  can  prohibit  it  unless 
It  thereby  interferes  with  lawful  interstate  commirc        Con 
gress  says  to  the  states:  "If  you  in  the  lawful  exercis'f  your 

e'x  rle'T  '"'^'^'  ""^^'  "^*'^^  *^^  «*^^^'  ^  -  the  lawfu 
IZ    7lr:  ""T"  "'""  P"^'^'^^  transportation  to  the 

clmmerce-  anr'^'''''^'°  ^^  '""''''''^  ^«*  ^^-^"^  interstate 
commerce     and  you  can  apply  your  police  power  to  it  as  you 

apply  your  police  power  to  intrastate  commerce  " 

Iegis™Ln^^^^^^^  '"  ""''''  ''^  applicability  of  state 

legislation  to  mterstate  commerce  is  the  theory  adopted  by  Con- 

thT  r/;"^°^  the  Wilson  Act.     The  pertinent  language  of 
uton  aV'  '1''  ""r"  *"^^P^^^^  '^'^  ^  «tate  .'   .'hal 

and  eCt  o  T  /°  '"f  ''T  "  '  ""'  ^"^^'^^^  to  the  operation 
and  effect  of  the  laws  of  such  state  .  .  .  enacted  in  the  exercise 
of  Its  police  powers,  to  the  same  extent  ...  as  though  such 

Corfind  'rn'^'r'  "^  ^^^^  ^^^^-^  ^^^^t  tL  Suprem; 
Court  finds  the  basis  of  the  state  action  in  the  reserved  police 
power  IS  made  clear  by  the  difference  of  opinion  among  the 

fstaLTatu:'^'  """^'"^  '^-  ''■  "^^°^^^^''  which  rtL'd 
a  state  statute  imposing  an  inspection  fee  on  all  liquors  shipped 

from  other  states  and  offered  for  sale.     The  minority  opinion 

dec  ares  that  the  inspection  required  by  the  state  "was  pTrX 

perfunctory,  and  accomplished  nothing  for  the  protection  of  1^ 

eUizens   but  that  the  fee  derivable  therefrom  was  th   ty  tLl 

the_actu_al   cost  of  such  inspection."     ''A    dispropor^on    s" 

alter  the  fact  that  the  transportation  of  liquors  across  st^lTn  '  T* 

r  =s..».,'r:r.;  itrHtSrS' 

far   as   state   power   is   concerned,   such    interstatf  .0^  '  "^ 
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gross,"  continues  Mr.  Justice  Brown,  "can  only  be  accounted 
for  upon  the  theory  that  the  act  was  intended  for  the  purposes 
of  revenue,  and  not  for  inspection."  Mr.  Justice  White,  for 
the  majority,  on  the  other  hand,  says  that  the  proposition  that 
the  law  was  not  enacted  in  the  exercise  of  the  state's  police 
power  "rests  upon  mere  assumption."  "Certainly,"  he  adds, 
"the  regulation  of  the  sale  of  liquor  is  essentially  a  police 
power."  This,  Mr.  Justice  Brown  denies,  in  so  far  as  it  ap- 
plies to  the  state  statute  before  the  court.  He  calls  the  statute 
"an  assumed  exercise  of  the  police  power,"  but  in  reality  an 
exercise  of  the  power  of  taxation.  Congress  has  not  permitted 
the  application  of  the  state  taxing  power  to  articles  of  inter- 
state commerce.  The  minority  opinion  warrants  the  inference 
that  if  the  state  statute  had  been  regarded  by  all  the  members 
of  the  court  as  one  passed  in  the  exercise  of  the  police  power 
there  would  have  been  no  dissent  in  the  case. 

Chief  Justice  Fuller  was  among  those  who  dissented.     He 
alone  dissented  in  the  later  decision  of  Delamater  vs.  South 
Dakota,"  which  upheld  a  state  statute  imposing  an  annual  li- 
cense charge  upon  the  business  of  soliciting  orders  for  intox- 
icating liquors,  and  applied  its  provisions  when  the  orders  were 
to  be  filled  from  liquors  at  the  time  without  the  state.    Clearly 
such  a  statute  was  not  within  the  express  terms  of  the  Wilson 
Act,  since  the  liquors  affected  had  not  arrived  in  the  state.    The 
theory  to  be  gathered  from  Mr.  Justice  White's  opinion  is  that 
the  business  of  soliciting  proposals  was  one  which  the  states 
had  the  right  to  regulate  "under  their  general  power  to  con- 
trol and  regulate  the  liquor  traffic."     The  only  reason  why 
such  regulation  of  solicitation  could  be  held  an  interference 
with  interstate  commerce  was  that  it  burdened  the  right  to 
sell  which  was  incident  to  the  right  to  transport  across  state 
lines.     But  after  the  Wilson   Law  the  right  to  transport   no 
longer  includes  the  right  to  sell.     This  takes  away  the  only 
ground  for  limiting  the  application  of  the  state's  general  power 
to  sales  of  liquor  already  within  the  state.     The  decision  on 
the  effect  of  the  federal  statute  is  a  hard  one  to  agree  with,  and 


»a  (1907)  205  U.  8.  93. 
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the  opinion  is  an  unsatisfactory  one,  particularly  in  view  of 
Its  approval  of  the  statement  that  the  "Wilson  Act  dele- 

gated to  the  state  plenary  power  to  regulate  the  sale  of  liquors  " 
Nevertheless,  the  opinion  is  significant  in  that  it  sustains  the 
state  statute,  not  as  a  regulation  of  interstate  commerce  but 
as  an  exercise  of  the  "general  power"  of  the  state,  properly 
applicable  to  interstate  commerce,  because  Congress,  the  body 
vested  with  authority  over  such  commerce,  had  so  regulated  it 
as  to  remove  the  only  restriction  to  the  application  of  the  "gen- 
eral  power  of  the  state." 

From  this  review  of  the  opinions  in  which  a  choice  of  theories 
^as  essential,  we  find  a  tolerably  consistent  doctrine.    The  states 
have  no  concurrent  commerce  power  with  Congress  over  such 
interstate  commerce  as  requires  uniformity  of  regulation.   They 
do,  however,  have  a  police  power  which  is  concurrent  with  the 
commerce  power  of  Congress.     The  commerce  power  of  Con- 
gress IS  superior  to  the  police  power  of  the  states.     The  court 
assumes  that  the  absence  of  congressional  action  with  re^^ard  to 
such  commerce  as  requires  uniformity  of  regulation  indicates 
the  desire  of  Congress  that  the  commerce  be  unrastrained  by 
the  pohee  power  of  the  states.    In  such  a  contingency  the  state 
police  power  cannot  apply  to  interstate  commerce,  since  it  con- 
flicts with  the  superior  tacit  commerce  regulation  of  Congress 
But,  If  Congress  substitutes  for  ite  tacit  requirement  of  free- 
dom a  verbal  imposition  of  restraint,  then  state  police  regula- 
tions may  apply,  so  long  ^  they  restrain  no  interstate  com- 
merce that  the  federal  commerce  power  has  not  also  restrained 
This  doctrine  gives  us  an  effective  weapon  with  which  to 
vanquish  the  contention  that  the  Webb-Kenyon  Law  is  an  at- 
tempt by  Congress  to  delegate  to  the  states  some  of  its  power 

h/T  !'  '°^T''''  ^^'^^^^^^^^  It  does  not  so  obviously  meet 
the  objection  that  the  Webb-Kenyon  Law  is  a  legislative  re- 
versal of  a  judicial  ruling  on  the  question  of  what  commerce 
requires  imiformity  of  regulation.     But  this  difficulty  is  not 

7ZTt         :.T"^  "  ^'^  P^^^^^P^^  '^'^  P-°^«  -t  that 
there  is  no  constitutional  requirement  that  any  regulation  of 
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commerce  must  be  uniform."  We  may  take  it,  therefore,  that 
the  Supreme  Court  was  not  interpreting  the  Constitution  or 
laying  down  any  principle  of  law  when  it  declared  that  any 
particular  commerce  was  of  a  kind  that  required  uniformity 
of  regulation.  It  was  merely  ascertaining  a  fact  and  forming 
an  opinion  as  a  guide  to  discovering  what  inference  to  draw  from 
congressional  silence.  It  was  trying  to  find  out  what  Congress 
probably  thought  about  the  matter.  When  it  knows  the  thought 
of  Congress  from  express  declaration,  it  may  dismiss  its  pre- 
vious inferences  and  its  conclusions  of  fact  and  opinion  which 
were  drawn  merely  for  the  purpose  of  reaching  those  infer- 
ences. In  so  doing,  the  court  is  not  allowing  Congress  to  over- 
rule a  judicial  interpretation  of  the  Constitution,  but  merely 
to  supply  the  data  whose  previous  absence  made  necessary 
the  judicial  determination  of  matters  which  are  essentially  leg- 
islative in  character. 

The  genuine  difficulty  with  this  theory  is  that  it  classifies 
governmental  powers  according  to  an  arbitrary  assertion  of  their 
origin,  rather  than  according  to  their  practical  operation.  There 
is  something  artificial  in  saying  that  a  state  is  not  exercising 
a  power  to  regulate  interstate  commerce  when  it  is  in  fact  im- 
posing a  rule  by  which  such  commerce  is  to  be  governed."    If 


83  This  may  be  the  bone  of  contention  between  the  majority  and  the 
minority.  Justices  Holmes  and  Van  Devanter  dissented,  but  without  filing 
an  opinion.  They  may  believe  that  due  process  requires  uniformity  of 
regulation  of  transportation  throughout  the  country,  even  though  it  does 
not  require  uniformity  of  regulation  of  sale  after  transportation,  thus 
distinguishing  the  principal  case  from  In  re  Rahrer.  Or  they  may  believe 
that  it  is  the  judicial  interpretation  of  the  Constitution  that  with  such 
commerce  as  requires  uniformity  of  regulation,  the  states  are  by  the  Con- 
stitution forbidden  to  interfere  and  that  it  is  essentially  the  task  of  the 
judiciary  as  the  final  interpreters  of  the  Constitution  to  determine  what 
commerce  requires  uniformity  of  regulation,  and  that  Congress  cannot  re- 
verse a  determination  of  the  Supreme  Court  on  this  point. 

34  On  this  point  compare  the  opinion  of  Mr.  Justice  Miller  in  Henderson 
vs.  The  Mayor  (1876)  92  U.  8.  259,  at  pp.  271-272:  "Nothing  is  gained 
in  the  argument  by  calling  it  the  police  power.  Very  many  statutes,  when 
the  authority  on  which  their  enactments  rest  is  examined,  may  be  referred 
to  different  sources  of  power,  and  supported  equally  well  under  any  of 
them.    A  statute  may,  at  the  same  time,  be  an  exercise  of  the  taxing 
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the  Supreme  Court  could  start  afresh,  it  could  formulate  a 
more  satisfactory  theory.    It  could  declare  that  the  states  have 
concurrent  power  with  Congress  over  all  interstate  commerce. 
The  congressional  power  is  superior  to  the  state  power.     Con- 
fess may  exercise  its  power  by  silence  as  well  as  by  speech. 
Ihe  silence  of  Congress  requires  interpretation.     To  interpret 
this  silence  the  court  must  have  regard  to  the  nature  of  the 
particular  commerce  in  issue.     If  it  appears  to  be  of  a  kind 
to  render  diverse  regulations  in  different  states  undesirable   the 
silence  of  Congress  will  be  deemed  equivalent  to  a  declaration 
that  the  particular  commerce  be  free  from  legal  restraint     But 
Congress  may  at  any  time  by  speaking  rebut  the  inference  pre- 
viously drawn  from  its  silence.     It  may  do  this  as  well  where 
the  judicial  inference  was  that  Congress  desired  the  commerce 
to  be  controlled  by  the  states"  as  where  the  inference  was  that 
Congress  desired  the  commerce  to  be  free.     When   Congress 
legislates,  then  the  only  question  is  whether  the  state  regula- 
tion IS  consonant  with  the  federal  regulation.     If  it  is   it  is  a 
proper  exercise  of  the  state's  concurrent   power  to   regulate 
interstate  commerce." 

power  and  of  the  power  of  eminent  domain.  A  statute  punishing  counter- 
feiting may  be  for  the  protection  of  the  private  citizen  against  fraud 
and  a  measure  for  the  protection  of  the  currency  and  for  the  safety  of 
the  government  which  issues  it.  It  must  occur  very  often  that  the  shading 
which  marks  the  line  betwen  one  class  of  legislation  and  another  is  very 
nice,  and  not  easily  distinguishable." 
>»  See  note  4  *upra. 

»•  Another  possible  theory  is  that  the  Constitution  deprives  the  states 
of  all  power  to  regulate  interstate  commerce.  They  retain  a  police  power 
which  may  be  exercised  over  any  interstate  commerce  that  Congress  has 
regulated  provided  the  state  action  is  consistent  with  the  federal  action 
It  may  be  exercised  over  such  interstate  commerce  not  regulated  by  Con' 
gress  as  is  of  a  kind  to  permit  diversity  of  regulation.  Over  such  com- 
merce, not  regulated  by  Congress,  as  admits  and  requires  of  uniformity 
of  regulation  the  state  police  power  may  be  exercised  only  when  its  effect 
on  such  commerce  is  merely  incidental  and  therefore  does  not  amount  to 
TnT  .  ♦v  'u  ^""^'"^'■^^-  Such  a  doctrine  would  require  the  court 
to  abandon  the  theory  that  over  such  commerce  as  admits  of  diversity  of 
regulation  the  states  have  concurrent  commerce  power  with  Congress.  See 
Oucago  &  N.  W.  B.  E.  Co.  vs.  Fuller  (1873),  17  WaU.  (84  U  8  )  56^ 
at  pp.  569-570.     The  disadvantages  of  this  doctrine,  as  compared  wi  h  the' 
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Such  a  theory  would  be  in  harmony  with  the  theory  of  the 
concurrent  powers  of  the  states  and  the  United  States  over  taxa- 
tion and  bankruptcy.  It  would  imply  no  rigid  judicial  sepa- 
ration of  commerce  into  two  diflferent  kinds.  It  would 
allow  the  courts,  as  the  conditions  of  commerce  change, 
to  change  their  conclusions  as  to  the  character  of  such  com- 
merce without  subjecting  themselves  to  the  charge  of  having 
reversed  their  previous  decisions.  It  would  emphasize  that 
any  decisions  as  to  the  character  of  any  particular  kind  of  com- 
merce are  largely  decisions  of  questions  of  fact.  It  would  there- 
by invite  a  more  thorough  consideration  of  the  factual  elements 
in  the  situation.  Many  judicial  opinions  contain  no  evidence 
to  rebut  the  inference  that  the  court  made  up  its  mind  whether 
any  particular  commerce  required  uniformity  of  regulation 
largely  from  general  knowledge  and  personal  opinion. 

The  members  of  the  present  Supreme  Court  are  perhaps 
to  be  forgiven  for  not  working  out  a  more  satisfactory  theory 
than  that  which  has  been  adopted.  The  judges  are  hampered 
by  the  numerous  dicta  of  their  predecessors.  Yet,  since  none 
of  the  theories  is  an  interpretation  of  the  phraseology  of  the 
Constitution,  and  since  several  different  theories  will  attain  the 
same  practical  results,  it  seems  both  proper  and  desirable  for 
the  court  to  settle  upon  the  theory  which  is  simplest  and  which 
best  harmonizes  with  the  doctrine  applied  to  other  state  and 
federal  powers.  If  in  doing  this  the  court  is  compelled  to  dis- 
regard or  retract  what  it  finds  in  earlier  opinions,  it  will  be 
doing  only  what  it  did  in  1851  in  Cooley  vs.  Board  of  Port 
Wardens  when  it  first  announced  the  rule  that  whether  the 
power  of  Congress  was  exclusive  depended  upon  the  character 
of  the  commerce  which  the  state  was  seeking  to  regulate. 

Whatever  we  may  think  of  the  Supreme  Court's  confusion 
in  the  realm  of  theory,  we  must  commend  it  for  its  practical 
wisdom.  It  has  worked  out  a  plan  which  places  ultimate  power 
over  interstate  commerce  in  a  central  legislative  body,  and  yet 


theory  suggested  above,  are  that  it  classifies  powers  according  to  their  origin 
rather  than  according  to  their  effect,  and  it  is  inconsistent  with  the  theory 
of  the  concurrent  powers  of  the  States  and  the  United  States  over  taxation 
and  bankruptcy. 
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THE  STUDY  OF  MORAL  JUDGMENTS  BY  THE 

CASE   METHOD 

■pROFESSOR  GEORGE  CLARK  COX,  of  Dartmouth,  has  re- 
-*-  cently  outlined  the  grounds  for  a  conviction  that  the  method 
of  case  study  long  employed  by  teachers  of  law  may  with  profit  be 
adopted  for  the  study  and  teaching  of  ethics.^  To  aid  in  the  adapta- 
tion of  this  method  he  suggests  the  preparation  of  a  collection  of  the 
original  sources  of  the  moral  judgments  of  society,  after  the  fashion 
of  the  case-books  of  judicial  opinions  prepared  for  students  of  law. 
His  discussion  seems  to  indicate  that  in  such  collection  he  would  in- 
clude only  those  social  judgments  which  are  to  be  discerned  from 
social  action.  With  the  difficulties  involved  in  determining  what 
social  judgments  are  moral  in  their  nature,  he  does  not  deal.  He 
evidently  feels  that  discrimination  is  necessary,  for  he  says:  "The 
case  method  seeks  to  know  what  the  law  is ;  and  nothing  is  presup- 
posed unless  it  be  that  the  cases  considered  are  known  in  common 
speech  to  come  under  the  general  heading,  moral." 

Manifestly  such  sources  of  social  judgments  as  legislation  and 
judicial  opinion  will  not  only  fail  to  cover  the  entire  field  of  ethics, 
but  will  embrace  much  that  is  commonly  regarded  as  outside  the  pale 
of  that  study.  No  satisfactory  criterion  can  be  discovered  in  the 
sources  themselves,  as  those  jurists  know  who  have  struggled  vainly 
to  distinguish  what  is  malum  in  se  from  what  is  merely  malum 
prohibitum.  Yet  for  the  scientific  moralist  the  distinction  seems 
important.  Rebaters  go  to  dinner  parties  where  no  pickpocket  would 
be  invited.  Society  passes  an  essentially  different  judgment  when  it 
hangs  a  man  for  murder  than  when  it  fines  a  boy  for  riding  a  bicycle 
on  the  sidewalk  or  forbids  recovery  on  a  note  unless  the  action  is 
brought  within  five  years  from  the  day  the  note  fell  due.  Clearly 
the  fields  of  law  and  of  morals  are  not  coterminous. 

As  it  is  not  safe  to  infer  moral  condemnation  from  legal  prohibi- 
tion or  regulation,  so  it  is  equally  dangerous  to  assume  that  the  group 
approves  of  what  it  does  not  punish.  In  some  jurisdictions  adultery 
is  not  a  crime.  Parsimony  and  a  prejudice  against  inquisitiveness 
are  but  two  of  the  many  non-moral  considerations  which  militate 
against  legal  prohibition  of  many  acts  clearly  regarded  by  the 
dominant  element  in  the  group  as  morally  reprehensible. 

These  suggestions,  however,  do  not  touch  the  main  thesis  that  the 
examination  and  comparison  of  actual  recorded  cases  of  social  moral 

*  * '  The  Case  Method  in  the  Study  and  Teaching  of  Ethics, ' '  tMs  Journal 
Vol.  X.,  page  337.  ' 
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judgments  is  valuable  for  the  study  and  teaching  of  ethics.  The 
difficulties  which  arise  by  reason  of  the  content  of  the  subject-matter 
can  be  guarded  against.  The  task  might  prove  a  valuable  philosophic 
exercise.  And  the  success  of  the  method  of  study  and  instruction 
would  not  be  seriously  impaired  if  something  non-moral  crept  in  for 
observation  and  treatment.  There  is  no  indication  that  Professor 
Cox  is  endeavoring  to  alter  any  existing  conventional  limits  to  the 
field  of  ethics.  He  is  concerned  rather  with  the  substitution  of  an 
empirical  method  for  a  metaphysical  one,  in  the  hope  that  from  the 
fundamental  likenesses  in  the  ethical  judgments  of  various  peoples  he 
may  discover  certain  binding  rules  of  conduct.  To  those  for  whom 
such  a  hope  is  illusory,  he  suggests  that  "if  it  should  appear,  after 
wide  experimentation  by  many  observers,  that  there  is  no  universal 
basis  for  ethical  teaching,  the  result,  for  all  except  the  morally 
feeble-minded,  would  still  be  valuable."  His  proposal  can  be  dis- 
cussed without  caring,  for  the  moment,  whether  objective  moral 
principles  will  emerge  or  not. 

I.    The  Case  Method  op  Teaching  Law 

What  has  been  the  value  of  the  case  method  as  applied  to  the 
study  of  law?  It  used  to  be  a  fond  saying  at  the  Harvard  Law 
School  that  the  case  method  does  not  teach  us  the  law,  but  that  it 
gives  us  the  legal  mind.  May  it  not  also  give  us  the  ethical  mind, 
even  though  it  leave  us  somewhat  hazy  about  any  formulation  of 
ethical  principles?  Professor  Cox  insists  that  every  teaching  of 
ethics  should  be  adapted  to  make  men  ethical.  If  by  this  he  means, 
to  give  them  the  ethical  mind,  to  make  them  skilled  in  passing  ethical 
judgments,  in  differentiating  between  different  ethical  situations, 
he  is  not  likely  to  meet  with  contradiction.  With  such  a  capacity  at 
one's  command  in  each  concrete  situation,  it  matters  little  for  prac- 
tical purposes  whether  one  can  formulate  general  laws  or  is  versed 
in  the  formulations  of  others.  It  has  been  judicially  declared: 
"General  propositions  do  not  decide  concrete  cases.  The  decision 
will  depend  on  a  judgment  or  intuition  more  subtle  than  any  articu- 
late major  premise. '  '* 

That  this  system  of  case  study  furnishes  valuable  training  in  this 
subtlety  of  judgment  or  of  intuition  is  generally  conceded  by  those 
most  familiar  with  it.  At  every  stage  the  student  is  called  upon  to 
observe  differences  and  distinctions,  and,  what  is  more  difficult  and 
more  important,  to  evaluate  them.  Knowing  nothing  of  any  general 
rules  applicable  to  the  subject-matter  under  consideration,  he  reads 
a  number  of  selected  cases  involving  some  definite  class  of  individual 

•Mr.  Justice  Holmes,  in  Lockner  v.  New  York,  198  U.  8.  45.  For  lawyers, 
it  is  important  that  this  was  in  a  dissenting  opinion. 
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or  social  interests,  such  as  contracts  for  personal  service  or  injuries 
in  dangerous  employments,— cases  which  may  profitably  be  com- 
pared with  each  other.  In  the  class  room,  the  student  to  whom  a 
case  is  assigned  states  what  he  deems  the  material  facts,  the  issue, 
the  decree,  and  the  reasons  given  therefor.  The  general  discussion 
may  be  postponed  until  other  cases  have  been  stated.  The  instructor 
then  puts  supposititious  cases.  Fact  after  fact  will  be  altered  to  make 
opposing  cases  more  nearly  correspond,  to  make  cases  which  seem 
parallel  diverge  from  each  other.  And  at  every  point  the  student  is 
required  to  weigh  for  the  purpose  of  decision  the  importance  of 
difference  and  resemblance.  Each  case  is  discussed  from  the  stand- 
points of  the  soundness  of  the  reasoning  and  the  wisdom  of  the 
result.  The  various  cases  are  compared  to  determine  whether  they 
can  stand  together.  Conflicts  of  decision  are  recognized  and  the 
exact  point  of  difference  is  ascertained. 

Respect  for  judicial  authority  does  not  prevent  the  class-room  re- 
call of  judicial  decisions.  The  student  must  give  his  own  judgment. 
Distinctions  which  the  court  disregarded  are  exalted.  Resemblances 
and  analogies  discovered  by  the  court  are  ruthlessly  condemned  as 
fallacious.  The  rapier  of  reason  does  not  fear  to  pierce  the  ermine. 
After  the  separate  cases  have  been  thus  analyzed  and  conflict  of 
decision  has  been  marked  out,  there  begins  the  work  of  weaving  to- 
gether the  various  strands.  Having  decided  what  is  the  correct 
decree  for  each  given  state  of  facts,  the  student  attempts  to  formu- 
late a  principle  which  shall  embrace  them  all.  If  it  is  not  important 
that  one  case  concerned  an  individual,  another  a  partnership,  and  a 
third  a  corporation,  the  rule  may  be  stated  more  broadly  than  was 
necessary  to  express  the  holding  of  any  one  decision.  For  some 
purposes  it  is  important  whether  a  promise  was  verbal  or  in  writing ; 
for  other  purposes,  not.  Hence  a  general  statement  may  be  made  to 
mark  out  the  line  of  difference.  Conflicting  rules  are  evolved  from 
conflicting  decisions.  And  when  the  rules  are  thus  formulated,  the 
process  of  putting  the  specific  cases  from  which  they  were  derived  is 
repeated  and  the  accuracy  of  the  formulation  is  tested  by  the  way  the 
cases  fall  within  it  or  without. 

When  the  formulations  are  tested  by  the  stuff  from  which  they 
were  made  and  are  duly  arranged  in  order,  new  cases  still  remain  to 
be  put.  Deduction  now  succeeds  to  induction.  The  existence  of  the 
rule  is  assumed  and  attention  is  devoted  to  its  application  to  situa- 
tions not  identical  with  any  from  which  the  rule  was  evolved,  situa- 
tions which  have  not  yet  arisen  in  the  courts  for  adjudication.  With 
the  wider  outlook,  the  student  may  now  judge  the  rule  by  the  way  it 
would  work  if  applied  more  generally.  He  is  thus  placed  in  a  posi- 
tion to  pass  beyond  the  questions  whether  the  decisions  are  consistent 
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with  each  other  and  whether  the  formulations  of  general  rules  are 
accurate,  and  to  suggest  where  judicial  opinion  should  be  corrected 
by  legislation.  For  this  high  function  he  has  a  comprehensiveness  of 
view  and  a  capacity  of  judgment  which  could  never  be  acquired  by 
conmiitting  to  memory  the  statements  of  legal  principles  set  forth 
in  a  text. 

Such  is  the  method  of  instruction  out  of  which  evolves  the  legal 
mind,  the  capacity  to  distinguish  and  evaluate  for  the  purpose  of 
decision  the  various  elements  in  concrete  situations.  Thus  is  the 
prospective  lawyer  fitted  for  his  task.  He  employs  in  the  class  room 
the  same  processes  of  thinking  which  he  must  use  in  the  office  and 
before  the  court.  He  forms  legal  judgments  by  a  process  of  legal 
reasoning. 

II.    Legal  Reasoning 

The  value  of  the  case  system  of  instruction  can  be  better  estimated 
after  a  consideration  of  the  methods  of  legal  reasoning.  For  the 
most  part  the  methods  of  legal  reasoning  are  the  methods  of  all  rea- 
soning. The  lawyer  deals  with  facts,  as  the  layman  deals  with  facts. 
He  has  regard  for  the  judgments  of  legal  tribunals  upon  analogous 
situations  as  the  lajonan  pays  heed  to  the  judgments  of  others  to 
whom  he  looks  for  guidance. 

It  is  not  essential  to  the  discussion  of  legal  reasoning  to  know  with 
precision  what  for  non-legal  purposes  constitutes  a  fact.  In  one  of 
Birmingham's  novels  it  is  said  that  to  a  judge,  a  fact  is  no  longer  a 
fact,  after  a  duly  constituted  court  has  found  to  the  contrary.  For 
the  purpose  of  reaching  a  legal  judgment  by  the  appellate  tribunal, 
the  facts  are  those  findings  of  the  trial  court  which  are  disclosed  by 
the  record.  But  it  is  to  be  observed  that  in  passing  judgment  on  the 
situation  disclosed  by  the  record,  many  other  facts  or  circumstances 
of  a  more  general  nature  are  important,  though  they  were  not  in 
issue  between  the  parties.  For  example,  if  the  question  before  the 
court  is  whether  an  offer  was  accepted  in  due  time,  it  is  important  to 
consider  what  are  the  existing  means  of  communication.  Due  time  in 
days  of  the  stage-coach  and  the  sailing-vessel  is  to  be  estimated  by 
different  tests  than  is  due  time  in  the  days  of  wireless  telegraphy. 
In  criticizing  a  legal  judgment,  it  is  important  to  be  familiar  with 
contemporaneous  tacit  assumptions. 

The  record  from  the  court  below  not  only  fails  to  give  all  the  facts 
which  must  be  taken  into  account,  but  it  may  include  a  number  of 
facts  which  may  at  once  be  dismissed  from  consideration,  because  not 
relevant  or  not  important  to  the  legal  problem  to  be  solved.  Minds 
will  differ  as  to  what  facts  are  material  to  the  issue  before  the  court. 
Facts  which  are  significant  for  one  purpose  are  not  for  another.  For 
example,  take  the  rule  of  law  that  a  statute  relating  to  cities  is  a 
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general  and  not  a  special  statute  if  it  apply  to  all  cities  of  a  class, 
though  not  to  all  cities  in  the  state.  Do  seaside  resorts  constitute 
a  class?  The  question  can  not  be  answered  except  with  reference  to 
the  particular  legislation  dealing  with  such  cities.  For  the  purpose 
of  police  regulation  it  may  well  be  that  the  fact  that  such  cities  con- 
tain a  small  permanent  population  and  have  a  large  influx  of  tem- 
porary visitors  in  the  summer  entitles  them  to  be  regarded  as  a  class 
distinct  from  other  cities,  whereas  from  the  point  of  view  of  some 
measure  relating  to  education  they  could  not  be  thus  set  apart.  The 
question  of  what  constitutes  a  proper  basis  for  classification  can  not 
be  decided  generally.  It  can  not  be  decided  in  specific  instances 
without  a  familiarity  with  many  circumstances  which  may  not  at 
first  glance  appear  material. 

No  general  formula  can  be  given  for  comparing  the  facts  of  one 
ease  with  those  of  another  adduced  as  a  precedent.  Some  of  the  facts 
of  one  case  seem  to  be  identical  with  some  of  the  facts  of  another. 
But  no  fact  is  completely  isolated.  It  must  be  judged  in  its  relations 
to  other  facts  in  the  same  situation.  Most  of  the  facts  selected  for 
comparison  are  found  to  be  different  from  each  other.  This  differ- 
ence may  be  so  great  as  to  amount  to  direct  and  complete  opposition. 
In  other  instances  there  may  be  some  element  common  to  both  facts, 
so  that  they  can  not  be  regarded  as  completely  opposed  to  each  other. 
This  distinction  between  mere  difference  on  the  one  hand  and  opposi- 
tion on  the  other  may  be  criticized  as  somewhat  tenuous,  but  it  is  a 
distinction  which  must  be  taken  into  account.  The  question  pre- 
sented by  the  distinction  is  doubtless  one  of  degree ;  but  so  are  most 
questions.  The  greatest  difficulty  arises  when  the  facts  in  different 
cases  do  not  seem  comparable  with  one  another.  But  in  some  fashion 
the  total  situations  must  be  compared. 

Legal  reasoning  embraces  something  more  than  the  comparing  of 
one  case  with  another  which  is  sought  to  be  enthroned  or  dislodged 
as  a  precedent.  After  formulations  of  general  principles  have  come 
to  be  regarded  by  the  courts  as  established  law,  the  lawyer  must  fit 
his  case  into  some  general  principle.  When  there  seem  to  be  con- 
flicting general  ( ?)  principles,  he  must  argue  the  merits  of  one 
against  the  other.  Often  there  will  be  two  formulations  whose  gen- 
eral terms  do  not  disclose  that  the  application  of  one  would  require  a 
modification  of  the  statement  of  the  other.  Take,  for  example,  the 
rule  that  no  state  shall  make  any  law  impairing  the  obligation  of 
contracts,  and  the  rule  that  the  legislature  of  a  state  has  complete 
control  over  the  dissolution  of  municipal  corporations.  These  two 
rules  do  not  appear  at  first  glance  to  conflict  with  each  other.  But 
when  a  concrete  situation  is  presented,  some  facts  will  seem  to  bring 
the  case  within  one  rule,  and  some  within  the  other.    The  dissolution 
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of  a  municipal  corporation  may  leave  its  creditors  with  their  claims 
unpaid  and  their  debtor  non-existent.  A  choice  must  be  made.  And 
since  in  orthodox  legal  theory  cases  must  be  decided  in  accordance 
with  general  principles,  the  case  at  bar  must  be  forced  within  one 
rule  or  within  the  other.  But  what  of  the  elements  which  went  into 
the  discard?  Were  they  really  negligible  because  they  wouldn't  fit 
into  the  principles?  Or  must  the  ancient  formulations  be  rejected 
and  a  new  structure  laboriously  reared  ?  Or,  perhaps,  is  it  true  that 
general  propositions  do  not  decide  concrete  cases?  Some  light 
appears  from  another  utterance  of  Mr.  Justice  Holmes :  "All  rights 
tend  to  declare  themselves  absolute  to  their  logical  extrwne.  Yet 
all  in  fact  are  limited  by  the  neighborhood  of  principles  of  policy 
which  are  other  than  those  on  which  the  particular  right  is  founded, 
and  which  become  strong  enough  to  hold  their  own  when  a  certain 
point  is  reached.  .  .  .  The  boundary  at  which  the  conflicting  interests 
balance  can  not  be  determined  by  any  general  formula  in  advance, 
but  points  along  the  line,  or  seeking  to  establish  it,  are  fixed  by  deci- 
sions that  this  or  that  concrete  case  falls  on  the  nearer  or  farther 
side.  ...  It  constantly  is  necessary  to  reconcile  and  adjust  diflferent 
.  .  .  principles,  each  of  which  would  be  entitled  to  possession  of  the 
disputed  ground  but  for  the  presence  of  the  others."* 

After  distinctions  between  the  facts  of  different  situations  havt 
been  made,  the  distinctions  must  be  evaluated.  A  study  of  prece- 
dents indicates  what  evaluations  have  been  made.  But  all  too  seldom 
does  it  disclose  how  they  have  been  made.  This  is  the  most  baffling 
problem  in  legal  reasoning.  For  the  measuring-rod  is  seldom  dis- 
closed. It  may  be  doubted  whether  the  one  who  estimates  the  differ- 
ences is  himself  aware  of  the  standard  he  employs.  The  methods  of 
mathematics  are  unavailing  where  the  units  are  not  of  the  same  order. 
No  two  cases  are  on  all-fours.  Every  case  presents  a  novel  situation. 
Suppose  a  precedent:  five  facts,  .1,  B,  C,  D,  and  E;  decree  for  the 
plaintiff.  Another  precedent:  five  facts,  M  (not  A),  N  (not  B), 
O  (not  C),  P  (not  Z>),  and  Q  {not  E) ;  decree  for  the  defendant.  A 
new  case  arises  for  decision:  five  facts,  A,  B,  C,  D,  and  Q  (not  E). 
Within  which  precedent  does  the  new  case  fall  ?  It  may  well  be  that 
though  the  facts  of  the  third  situation  correspond  \\ith  those  of  the 
first  and  conflict  with  those  of  the  second  in  four  out  of  five  partic- 
ulars, that  the  one  point  of  accord  with  the  second  may  be  so  impor- 
tant that  decree  should  be  for  the  defendant  rather  than  for  the 
plaintiff. 

And  here  the  crucial  question:  "Why  so  important?"  Without 
doubt  many  judges  have  sought  for  some  metaphysical  test  in  order 
to  construct  an  ideally  consistent  system  of  legal  theor}'.    But  seldom 

»  Hudson  County  Water  Co.  v.  McCarter,  209  U.  8.  349. 
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have  they  been  uninfluenced  by  considerations  of  the  way  the  rule 
selected  would  work  out  in  practise.  Indeed  they  have  often  em- 
ployed their  fictions  and  abstractions  to  attain  the  end  chosen  from 
practical  considerations.  In  nearly  every  decision  it  is  possible  to 
discover  the  application  of  some  standard  of  public  policy  or  of  fair 
dealing  between  man  and  man.  Will  the  declaration  of  the  rule  on 
which  the  decree  is  based  tend  to  promote  good  economic  and  social 
conditions?  The  question  concerns  not  only  the  application  of  the 
decree  to  the  case  under  adjudication,  but  the  application  of  similar 
decrees  in  analogous  cases.  But  the  finding  of  the  measuring-rod  is 
not  yet  attained.  There  appears  the  possibility  of  an  infinite  regres- 
sion. We  must  ask  how  the  court  decides  what  economic  or  social 
conditions  are  good,  how  it  decides  what  tends  to  promote  such  con- 
ditions. Well  may  Mr.  Justice  Holmes  say:  "The  decision  will 
depend  on  a  judgment  or  intuition  more  subtle  than  any  articulate 
major  premise."  Those  to  whom  has  been  revealed  the  secret  of  the 
mental  processes  of  the  judges  know  that  often  the  decision  is  first 
agreed  upon  and  the  reasons  discovered  afterwards. 

But  these  intuitions,  if  intuitions  they  be,  are  trained  intuitions. 
Their  application  is  safeguarded  by  subsequent  reasoning.  Account 
is  taken  of  many  intuitions  revealed  by  the  decisions  of  others  and 
so  far  as  possible  of  the  considerations  by  which  the  intuitions  are 
influenced  or  controlled. 

Such  are  the  more  important  steps  in  the  process  of  legal  reason- 
ing. The  lawyer  trained  by  the  case  method  has  acquired  by  actual 
practise  a  skill  in  his  intellectual  art  which  equips  him  for  the  work 
he  has  to  do  far  better  than  could  any  method  of  instruction  which 
lays  chief  emphasis  upon  inculcating  a  knowledge  of  general  prin- 
ciples. He  may  stumble  when  called  upon  to  give  a  definition.  But 
no  client  asks  him  for  a  definition.  He  has  learned  what  elements 
to  consider  in  solving  a  concrete  problem,  and  how  the  various  ele- 
ments are  to  be  judged.  He  has  learned  to  formulate  a  rule  from 
concrete  instances.  He  has  learned  how  to  know  whether  a  given 
state  of  facts  comes  within  that  rule.  He  knows  how  the  rules  came 
to  be  formulated;  that  they  arise  from  a  similarity  of  decision  in 
analogous  cases;  that  the  decision  in  each  case  is  based  upon  some 
judgment  as  to  what  should  be  done  with  the  situation  dis- 
closed in  that  case.  So  he  knows  that  if  general  facts  or  theories 
tacitly  assumed  in  that  case  no  longer  exist  or  obtain,  a  case  which 
seems  to  be  on  all-fours  with  the  earlier  case  as  it  was  stated 
really  involves  a  new  and  different  state  of  facts.  He  can  thus  not 
only  distinguish  his  case  from  another  which  may  appear  to  afford  a 
precedent,  but  he  is  aware  that  the  formulated  rule  based  on  the 
earlier  decisions  has,  if  stated  to-day  in  the  same  general  terms,  a 
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new  and  different  meaning.  It  is  therefore  not  a  rule  to  apply 
when  the  facts  which  gave  it  form  exist  no  longer.  It  expressed 
men's  judgment  upon  a  situation  which  is  no  more.  It  is  a  struc- 
ture which  should  fall  now  that  its  foundations  are  gone.  The  law 
of  gravitation  can  with  profit  be  invoked.  The  structures  of  men's 
minds  have  a  pernicious  habit  of  self-support  after  their  only  legiti- 
mate foundations  have  vanished. 

III.  The  Value  op  the  Case  Method  to  the  Study  op  Ethics 

So  much  for  the  methods  of  legal  reasoning  and  the  system  of  case 
instruction.  It  must  be  apparent  that  the  judgment  which  one  may 
make  as  to  his  own  action  or  the  action  of  another  in  any  situation 
which  may  be  regarded  as  presenting  a  problem  of  morals  is  to  be 
reached  by  methods  substantially  similar  to  those  employed  in  reach- 
ing legal  judgments.  It  would  seem  to  follow  that  if  training  by 
the  case  method  is  beneficial  to  one  who  must  make  a  legal  judgment, 
so  must  it  aid  one  to  face  and  solve  a  problem  of  morals.  And  from 
the  point  of  view  of  training,  it  matters  little  if  many  of  the  cases 
selected  for  study  involve  questions  which  philosophers  have  not 
agreed  to  regard  as  ethical. 

The  foregoing  analysis  has  missed  its  mark  if  it  has  not  disclosed 
many  analogies  between  legal  situations  and  those  which  are  ethical. 
Every  case  calling  for  the  exercise  of  a  moral  judgment  is  in  some 
respects  unlike  every  case  which  has  preceded.  And  the  differences 
must  be  discovered  and  evaluated  in  order  to  know  whether  an  earlier 
case  furnishes  a  precedent  in  point,  to  know  whether  the  rules  for- 
mulated from  a  multitude  of  prior  instances  are  properly  applicable, 
or  whether,  like  some  rules  of  law,  they  are  mere  structures  in  the 
air  with  no  substantial  foundation.  And  in  this  evaluation  of  dif- 
ferences, the  standard  in  some  vague  and  ill-defined  way  must  be  how 
the  action  based  upon  the  judgment  will  result,  whether  it  will  make 
for  those  qualities  of  personal  character  and  for  those  social  condi- 
tions which  are  to  be  deemed  good. 

A  possible  difference  is  here  to  be  noted  between  ethical  and  legal 
judgments  as  to  the  test  of  goodness.  The  court  must  consider  how 
a  rule  formulated  on  the  basis  of  a  particular  judgment  will  work 
if  applied  generally.  For  the  binding  force  of  precedent  is  ineradic- 
ably  interwoven  into  the  legal  system.  But  there  may  possibly  be 
moral  situations  where  each  individual  may  be  his  own  supreme 
court  with  power  to  decide  each  case  on  its  own  merits  alone.  He 
need  ask  only  how  this  particular  action  will  result.  Where  the 
situation  is  entirely  unique,  he  need  not  think  in  terms  of  general 
rules.  He  need  not  fear  the  establishment  of  precedents  that  will 
present  themselves  later  to  bind  and  hamper.    But  if  his  action 
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affect  his  fellows,  he  can  not  expect  society  to  take  the  same  point  of 
view.  Society  will  tell  him  that  it  can  not  view  his  act  as  an  isolated 
act.  It  will  talk  to  him  of  the  force  of  example,  and  inform  him  that 
it  can  not  permit  to  a  man  of  intellect  and  self-control  what  it  would 
be  dangerous  to  allow  to  the  weak  and  undiscerning.  For  those  who 
are  feeble  may  assume  that  they  are  strong  and  So  imitate  their 
betters  to  the  harm  of  the  social  body. 

In  passing  moral  judgments  as  well  as  in  the  case  of  legal  judg- 
ments, one  does  well  to  know  all  the  facts  which  may  possibly  be 
material  and  to  view  them  in  the  light  of  the  particular  issue  which 
is  presented.  The  moralist  as  well  as  the  lawyer  needs  some  criterion 
in  determining  what  for  his  purpose  constitutes  a  fact.  His  several 
facts  will  not  be  found  in  isolation.  Facts  in  different  situations 
which  seem  to  be  identical  will  on  more  careful  analysis  be  found 
otherwise.  Many  facts  will  prove  little  susceptible  to  comparison. 
The  one  who  must  pass  judgment  on  an  actual  rather  than  on  a  hy- 
pothetical moral  situation  must  combine  the  functions  of  trial  court 
and  appellate  tribunal.  He  has  no  record  duly  certified  from  a  court 
below  to  relieve  him  of  responsibility  for  what  will  often  prove  the 
most  difficult  part  of  his  task. 

A  word  remains  to  be  said  as  to  the  reasons  advanced  by  Professor 
Cox  for  the  adoption  of  the  case  method  in  the  study  of  ethics.  He 
looks  to  the  possibility  of  arriving  through  this  means  of  study 
"at  an  objective  ethics  whose  authority  over  all  men  would  be 
equal  and  imperative."  He  refers  to  the  respect  paid  by  "all  in- 
telligent and  instructed  adults  to  the  laws  of  the  physical  sciences" 
and  adds:  "If  there  should  be  found,  upon  investigation,  laws  as  abso- 
lute for  man 's  successful  continuance  in  society  as  there  are  now  for 
his  successful  resistance  to  the  forces  of  nature,  exhortation  of  every 
sort  would  give  place  to  instruction.  ...  If  there  be  an  objective 
morality  which  no  intelligent  man  can  disregard,  its  value  will  be 
incalculable.  We  shall  know  tt'Aa^  to  teach  at  least. "  His  hopes  for 
the  outcome  of  the  quest  may  be  surmised  from  the  assertion  that 
with  the  fundamental  likenesses  in  different  systems  of  ethics  "the 
natural  inference  would  be  that  there  is  an  ethics  which  could  be 
generalized  from  them,  giving  us  a  rule  of  conduct  binding,  not  from 
without,  but  in  the  very  nature  of  conduct  itself."  His  faith  in  the 
possibility  of  discovering  such  absolute  laws  in  the  realm  of  morals 
seems  unshaken  by  his  later  conclusion  that  "no  universal  law  has 
been  found  except  that  each  organism  or  organization  applauds  its 
upholder  and  condemn  its  threatener." 

Suppose  that  some  such  "universal  law"  is  "found,"  and  many 
others  likewise.    What  profit  have  we ?    Will  this  make  men  moral? 
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WiU  it  aid  them  greatly  in  ascertaining  in  concrete  situations  what 
upholds  and  what  threatens  the  social  organization?  It  does  not 
make  men  ethical  merely  to  know  a  formulation,  however  well 
founded  it  be.  No  formulation  works  automatically.  None  can 
be  applied  mechanically.  This,  Professor  Cox  seems  to  recognize, 
in  part,  in  his  statement  that  "the  only  ought  is  the  intelligent  recog- 
nition of  the  place  of  all  interests  and  prudent  adaptation  to  them." 
But  no  stress  is  laid  upon  the  value  of  the  case  method  for  training 
in  this  power  of  intelligent  recognition  and  prudent  adaptation.  A 
wise  and  discriminating  formulation  (term  it,  if  you  will,  a  "general 
principle")  is  one  of  the  elements  which  may  be  of  service  in  reach- 
ing an  intelligent  recognition  of  conflicting  interests.  But  it  is  only 
one  element  out  of  many  which  must  be  considered.  To  fix  attention 
on  one  element  to  the  neglect  of  the  others  may  blind  rather  than 
clarify  the  moral  vision. 

Objection  may  be  urged  also  against  the  attitude  of  Professor 
Cox  towards  the  value  of  the  possible  discovery  from  the  case  sys- 
tem that  there  is  no  "universal  basis  for  ethical  teaching."  "If 
there  be  no  such  objective  morality,"  he  says,  "then  it  will  be  wise 
for  men  to  choose  their  standards  according  to  temperament  and 
tradition.  They  will  know  frankly  where  they  stand,  where  other 
men  stand,  and  what  may  be  done  in  the  premises."  And  on  this 
point  he  says  nothing  more!  Hearty  accord  may  be  given  to  the 
statement  that  the  conclusion  whether  an  objective  morality  exists 
or  not  can  be  reached  "only  through  a  scientific  study  of  actual 
human  conduct"  and  never  "through  a  theoretic  ethics  based  upon 
a  metaphysical  system."  But  are  we  forced  to  conclude  that  the 
intellect,  if  it  fail  to  discover  an  "objective  morality,"  must  retire 
and  leave  to  "temperament"  the  task  of  making  moral  judgments? 
It  can  not  be  too  strongly  stressed  that  the  aim  of  ethical  teaching  is 
to  make  men  competent  to  differentiate  and  evaluate  the  various 
elements  of  the  concrete  situations  upon  which  an  ethical  judgment 
must  be  passed.  This  is  the  principal  criterion  by  which  any 
method  of  study  or  instruction  must  be  valued.  Of  secondary  im- 
portance is  the  question  whether  it  will  enable  us  to  discover  general 
laws  or  to  know  that  none  exist. 

That  the  application  of  the  case  system  to  the  teaching  of  ethics 
has  possibilities  of  incalculable  service  in  training  the  capacity  to 
form  moral  judgments  seems  beyond  dispute.  This  alone  justifies 
extensive  experiment.  Those  who  hope  that  it  may  result  in  giving 
us  simpler  and  more  definite  canons  of  conduct  may  be  sadly  disil- 
lusioned. In  the  study  of  law  it  has  not  led  students  to  believe  that 
what  is  commonly  termed  "the  law"  is  a  clear  and  simple  objective 
entity  or  that  there  are  rules  of  law  which  may  after  wise  selection 
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be  mechanically  applied  to  the  solution  of  concrete  problems,  as  a 
lever  may  be  pulled  to  start  a  machine  which  then  does  its  work 
without  requiring  further  human  guidance.  Nor  does  this  conclu- 
sion drive  us  to  "temperament  and  tradition"  searching  for  a 
"standard." 

Needless  confusion  might  be  avoided  if  we  would  cease  to  press 
the  possible  analogy  between  the  activities  of  nature  and  the  decis- 
ions of  men.  Study  of  law  by  the  case  method  does  not  incline  one 
to  liken  the  volitional  judgments  of  the  agents  of  society  to  the 
phenomena  of  the  physical  realm.  Both  furnish  material  from 
which  men  may  generalize,  and  so  make  or  discover  what  are  called 
laws.  But  until  the  apple  falls  in  one  direction  in  Kansas  and  in 
the  opposite  direction  in  Nebraska,  the  parallel  between  the  decrees 
of  men  and  the  observed  uniformities  of  nature  will  be  incomplete. 

But  there  is  a  scientific  method  for  law  as  well  as  for  physics. 

The  merits  of  the  case  system  have  been  amply  established  by  long 

service.     So  much  is  common  to  the  nature  of  legal  and  of  ethical 

judgments  that  the  method  which  has  proven  valuable  for  the  study 

of  law  may  safely  be  applied  to  ethics.    By  this  contribution  of  a 

scientific  method  to  the  study  of  ethics,  the  lawyer  may  render  a 

signal  and  possibly  unexpected  service  to  the  moralist  who  has  often 

chosen  so  lightly  to  look  to  him  for  bad  example  rather  than  for 

precept. 

Thomas  Reed  Powell. 
Columbia  Univeesitt. 
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If  James  Smith  declines  to  employ  John  Jones,  Jones  cannot 
complain  that  he  is  thereby  denied  the  equal  protection  of  the 
laws,  for  his  exclusion  from  employment  by  Smith  is  not  the 
result  of  any  intervention  of  the  law.  The  law  as  to  Jones  is 
the  same  as  the  law  as  to  anyone  else.  If,  however,  a  statute 
forbids  James  Smith  to  employ  John  Jones,  then  Jones  is  sub- 
ject to  a  discrimination  imposed  by  law.  He  is  not  accorded 
by  the  law  treatment  identical  with  that  accorded  to  others.  Unless 
there  is  some  justifiable  reason  for  this  legal  discrimination  against 
Jones,  he  is  denied  the  equal  protection  of  the  laws. 

It  has  recently  been  decided  by  the  Supreme  Court  in  Truax 
V.  Raich,^  that  aliens  are  denied  the  equal  protection  of  the  laws 
by  a  state  statute  which  provides  that  every  employer  of  more 
than  five  workers  at  any  one  time  "shall  employ  not  less  than 
eighty  (80)  per  cent  qualified  electors  or  native  born  citizens  of 
the  United  States  or  some  subdivision  thereof."  Mr.  Justice 
Hughes,  in  the  opinion  of  the  court,^  stated  that  "It  requires 
no  argument  to  show  that  the  right  to  work  for  a  living  in  the 
common  occupations  of  the  community  is  of  the  very  essence  of 
the  personal  freedom  and  opportunity  that  it  was  the  purpose  of 
the  Amendment  to  secure." 

If  the  Constitution  prohibits  statutes  compelling  individual 
employers  to  discriminate  against  aliens,  does  it  prohibit  statutes 
compelling  the  state's  administrative  officers  to  make  such  dis- 
crimination? Under  the  decision  of  Truax  v.  Raich  individuals 
must  be  free  to  select  their  employees,  and  to  lay  down  such 
rules  of  selection,  as  they  choose.  Is  the  state  with  regard  to 
its  own  employees  in  the  same  position  as  any  individual 
employer  ? 

Shortly  after  rendering  the  decision  of  Truax  v.  Raich,  the 
Supreme  Court  in  the  cases  of  Heim  v.  McCall^  and  Crane  v. 
New  York*  sustained  a  statute  of  New  York  which  provided  that 


»36  Sup.  Ct.  Rep.  7  (November  1,  1915). 

•At  p.  10. 

•36  Sup.  Ct.  Rep.  78  (November  29,  1915).  This  was  a  bill  in  equity 
to  restrain  the  Public  Service  Commission  for  the  First  District  of  the 
State  of  New  York  from  declaring  certain  contracts  void  and  forfeited 
for  violation  of  the  provision  against  the  employment  of  aliens. 

•36  Sup.  Ct.  Rep.  85  (November  29,  1915).  This  was  a  writ  of  error 
to  review  a  judgment  of  conviction  for  a  violation  of  the  anti-alien  labor 
law. 
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in  the  construction  "of  public  works  by  a  state  or  municipality, 
or  by  persons  contracting  with  the  state  or  such  municipality, 
only  citizens  of  the  United  States  shall  be  employed."'  The  pur- 
pose of  this  paper  is  to  consider  the  correctness  of  this  decision. 
With  the  right  of  the  municipality  to  object  to  state  dictation 
in  the  selection  of  employees  we  are  not  here  concerned.  Nor 
are  we  concerned  here  with  the  rights  of  contractors  for  the  munici- 
pality to  object  to  state  dictation  with  respect  to  the  manner 
in  which  they  shall  perform  contracts  obtained  from  the  munici- 
pality." We  confine  our  attention,  therefore,  to  the  sole  question 
whether  complete  denial  to  a  fixed  class  of  individuals — such  as 
aliens — of  the  opportunity  to  secure  any  employment  whatsoever 
on  public  works  is  a  denial  of  equal  protection  of  the  law. 


The  Supreme  Court  held  that  this  question  was  foreclosed 
by  the  decision  in  Atkin  v.  Kansas.'^     "In  all  particulars  except 

"This  statute  was  sustained  by  the  Supreme  Court  of  New  York  County, 
Special  Term,  in  Heim  v.  McCall,  88  Misc.  291  (December  8,  1914). 
Before  the  Appellate  Division,  Heim  v.  McCall  and  People  v.  Crane  were 
argued  together  and  the  statute  was  declared  unconstitutional,  without 
dissent  (People  v.  Crane,  165  App.  Div.  449,  December  31,  1914).  On 
appeal  to  the  Court  of  Appeals  the  decision  of  the  Appellate  Division 
was  reversed  and  the  statute  was  sustained.  Collin,  J.,  dissenting  (People 
V.  Crane,  214  N.  Y.  154,  February  25,  1915).  Only  two  of  the  judges, 
however,  (Bartlett,  Ch.  J.,  and  Seabury,  J.)  sustained  the  statute  on 
the  broad  ground  on  which  it  was  upheld  in  the  federal  Supreme  Court. 
Cardozo,  J.,  with  whom  concurred  Chase,  Hogan  and  Miller,  JJ.,  stated 
(at  p.  167)  :  "In  thus  holding  that  the  power  exists  to  exclude  aliens  from 
employment  on  the  public  works,  we  do  not,  however,  commit  ourselves 
to  the  view  that  the  power  exists  to  make  arbitrary  distinctions  between 
citizens.  We  do  not  hold  that  the  government  may  create  a  privileged 
class  among  the  members  of  the  state."  See  infra,  pa^e  112.  The 
statute  was  also  sustained  by  the  Court  of  Appeals  in  Heim  v.  McCall 
(1915)  214  N.  Y.  629,  but  no  opinion  was  rendered. 

•Both  of  these  rights  were  denied  by  the  Supreme  Court  in  Atkin 
V.  Kansas  (1903),  191  U.  S.  207,  on  grounds  which  appear  unexceptionable. 
The  Kansas  statute  did  not  make  any  discrimination  between  contractors 
for  the  municipality.  Everyone  seeking  a  contract  from  a  municipality 
to  do  public  work  was  subject  to  identical  treatment.  The  terms  imposed 
were  ones  which  every  contractor  had  the  same  legal  opportunity  to 
comply  with  as  was  accorded  to  any  of  his  competitors.  It  is  true  that 
contractors  for  public  work  were  not  accorded  identical  treatment  with 
contractors  for  private  work.  The  law  imposed  terms  on  one  class 
which  were  not  imposed  on  the  other.  But  contractors  for  public  work 
are  not  a  fixed  class  in  the  community.  Every  individual  contractor  may 
be  at  the  same  time  a  contractor  for  public  work  and  a  contractor  for 
private  work.  In  respect  to  contractors,  the  discrimination  imposed  by 
the  statute  was  not  based  upon  any  fixed  characteristics  of  the  persons 
who  might  become  subject  to  such  discrimination,  but  rather  upon  the 
characteristics  of  the  persons  for  whom  the  work  is  done. 

H1903)  191  U.  S.  207. 
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one,"  said  Mr.  Justice  McKenna,"  "the  case  was  the  prototype 
of  this." 

"There  the  hours  of  labor  were  prescribed;  here  the  kind  of 
laborers  to  be  employed.  The  one  is  as  much  of  the  essence  of 
the  right  regulated  as  the  other,  that  is,  the  same  elements  are 
in  both  cases, — the  right  of  the  individual  employer  and  employee 
to  contract  as  they  shall  see  fit;  the  relation  of  the  state  to  the 
matter  regulated;  that  is,  the  public  character  of  the  work." 

The  opinion  then  went  on  to  quote  from  Atkin  v.  Kansas  to  the 
effect  that  "it  belongs  to  the  state  as  the  guardian  of  its  people 
and  having  control  of  its  affairs  to  prescribe  the  conditions  upon 
which  it  will  permit  public  work  to  be  done  on  its  behalf,  or  on 
behalf  of  its  municipahties."  Only  by  italicising  the  word  "con- 
ditions" in  the  quotation — the  word  not  being  italicised  in  the 
Atkin  V.  Kansas  opinion — did  Mr.  Justice  McKenna  show  the  ap- 
plicability of  the  earlier  decision  to  the  one  before  the  court.  Ref- 
erence was  made  also  to  Ellis  v.  United  States.^  On  the  authority 
of  these  two  cases,  therefore,  the  court  maintains  the  power  of 
a  state  to  deny  absolutely  to  aliens  any  opportunity  whatsoever 
of  obtaining  employment  on  public  works.  To  ascertain,  then, 
the  bearing  of  Atkin  v.  Kansas  and  Ellis  v.  United  States  upon 
the  precise  point  at  issue,  we  must  turn  to  the  statutes  involved 
in  those  decisions. 

The  Kansas  statute  provided  that  eight  hours  should  constitute 
a  day's  work  for  all  laborers  employed  by  or  on  behalf  of  the  state 
or  any  county,  city,  township  or  other  municipality  of  the  state, 
and  that  the  current  rate  of  wages  should  be  paid,  and  that  con- 
tractors in  the  execution  of  contracts  with  the  state,  city,  etc., 
should  be  subject  to  the  provisions  of  the  Act.  The  statute  of 
Congress  under  consideration  in  Ellis  v.  United  States  limited 
the  hours  of  laborers  and  mechanics  employed  by  the  United 
States  or  any  contractor  or  sub-contractor  upon  any  of  the  public 
works  of  the  United  States  to  eight  hours  per  day,  except  in 
cases  of  extraordinary  emergencies. 

It  is  important  to  note  that  neither  of  these  statutes  interfered 
with  the  opportunity  of  any  person  to  secure  employment  on  public 
works.  The  only  discrimination  in  respect  to  laborers  involved 
in  these  statutes  consisted  in  giving  to  laborers  on  public  works 

'In  Heim  v.  McCall  (1915)  36  Sup.  Ct.  Rep.  78,  at  p.  84. 

•(1907)  206  U.  S.  246.  Inasmuch  as  this  case  involved  a  statute  of 
Congress,  it  affords  no  precedent  on  the  question  of  the  denial  of  equal 
protection  of  the  laws,  for  the  Constitution  does  not  forbid  Congress 
to  deny  the  equal  protection  of  the  laws. 
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certain  advantages  not  by  law  assured  to  laborers  on  private 
works.  This  was  not  identical  treatment  of  all  laborers.  The 
question  whether  it  was  a  denial  of  equal  protection  to  those 
laborers  not  employed  on  public  works  seems  not  to  have  been 
raised  in  the  cases.  Such  a  proposition  could,  however,  clearly 
not  be  maintained.  All  laborers  were  left  an  equal  opportunity 
under  the  law  to  secure  employment  on  public  works.  There  was 
no  definite  fixed  class  of  laborers  discriminated  against  by  the 
law.  Further,  it  seems  clear  that  the  benefits  which  the  law 
conferred  upon  those  who  secured  employment  on  public  works 
did  not  in  any  way  involve  corresponding  detriment  to  those  failing 
to  secure  such  employment.  In  fact,  the  tendency  would  be  rather 
to  improve  the  condition  of  laborers  on  private  works.  The 
opponents  of  such  legislation  have  criticised  it  on  the  ground  that 
its  purpose  was  to  accomplish  indirectly  the  raising  of  all  wages 
and  the  shortening  of  a  day's  work  in  all  employments.  A  further 
justification  for  confining  the  benefits  of  this  statute  to  laborers 
on  public  works  lies  in  the  fact  that  the  government  had  power 
to  confer  such  benefits  on  laborers  on  public  works,  while  its 
power  to  confer  such  benefits  on  all  laborers  is  questionable.** 
It  is  a  general  principle  that  a  statute  designed  to  remedy  certain 
evils  does  not  violate  the  equal-protection  clause  because  it  does 
not  remedy  all  similar  evils."  It  would  seem  to  follow  from  this 
that   a   statute   conferring   benefits   on   a   certain   class   does  not 

"See  Abilene  National  Bank  v.  Dolley  (1913)  228  U.  S.  1.  holding 
that  classification  is  not  invalid  because  it  excludes  similar  objects  of 
regiilation  that  are  legally  outside  the  authority  of  the  regulating  body. 
This  was  an  instance  of  state  regulation  of  state  banks  which  did  not 
include  national  banks. 

"Carroll  v.  Greenwich  Insurance  Co.  (1905)  199  U.  S.  401.  "If  an 
evil  is  specially  experienced  in  a  particular  branch  of  business,  the  con- 
stitution embodies  no  prohibition  of  laws  confined  to  the  evil,  or  doctrin- 
aire requirement  that  they  should  be  couched  in  all-embracing  terms.  It 
does  not  forbid  the  cautious  advance,  step  by  step,  and  the  distrust  of 
generalities."  See  also  Chicago  Dock  Co.  v.  Fraley  (1913)  228  U.  S. 
680,  687,  "The  law  may  not  be  the  best  that  can  be  drawn,  nor  accurately 
adapted  to  all  of  the  conditions  to  which  it  was  addressed.  It  may  be  that 
it  would  have  been  more  complete  if  it  had  gone  farther  and  recognized 
and  provided  against  the  danger  that  all  uninclosed  openings  in  a  building 
might  cause,  and  should  not  have  distinguished  between  hoists  inside  ol 
a  building  and  those  outside;  but  we  do  not  see  how  the  plaintiff  in 
error  is  concerned  with  the  omissions.  It  is  not  discriminated  against. 
All  in  its  situation  are  treated  alike."  In  Rosenthal  v.  New  York  (1912) 
226  U.  S.  260,  271,  Mr.  Justice  Pitney  said :  "The  argument  under  this 
head  concedes,  and  must  concede,  that  the  act  is  beneficial  as  far  as  it 
goes,  the  complaint  being  that  it  does  not  go  far  enough.  But  the 
Federal  Constitution  does  not  require  that  all  state  laws  shall  be  perfect, 
nor  that  the  entire  field  of  proper  legislation  shall  be  covered  by  a  single 
enactment." 
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violate  the  constitutional  provision  because  it  fails  to  confer  similar 
benefits  on  all  other  classes,  provided  such  other  classes  suffer 
no  detriment  from  the  operation  of  the  statute. 

There  is,  however,  a  fundamental  distinction  between  a  statute 
conferring  benefits  on  laborers  on  public  works,  leaving  everyone 
an  equal  opportunity  to  obtain  such  employment,  and  one  abso- 
lutely prohibiting  a  fixed  class  of  persons  from  obtaining  such 
employment.  In  the  former  there  is  no  discrimination  from  which 
any  laborer  suffers.  In  the  latter,  there  is  such  discrimination. 
This  discrimination,  when  imposed  by  the  state,  is  a  denial  of 
equal  protection  of  the  laws,  unless  there  is  justification  therefor 
on  the  ground  that  inherent  differences  in  the  classes  differently 
treated  furnish  a  reasonable  basis  for  the  classification.  It  is  to 
be  noted  that  the  court  in  its  opinion  in  Heim  v.  McCall  does  not 
seek  to  justify  the  discrimination  against  aliens  on  the  ground 
that  the  character  of  the  work  was  such  that  aliens  would  make 
less  desirable  laborers  than  would  citizens.  Nor  is  the  discrimina- 
tion sought  to  be  justified  on  the  ground  that  aliens  by  reason 
of  their  alienage  have  rights  inferior  to  those  of  citizens.  The 
decision  is  based  on  the  broad  ground  that  the  state  as  employer 
has  the  same  freedom  to  discriminate  against  any  class  in  the 
selection  of  its  employees  as  that  enjoyed  by  any  individual 
employer.  As  was  pointed  out  in  the  opinion  of  Judge  Collin, 
who  dissented  in  the  case  when  it  came  before  the  New  York 
Court  of  Appeals,  such  a  doctrine  would  permit  any  kind  of  dis- 
crimination ;  would  establish  that  the  state  may  declare  by  statute 
that  in  the  administration  of  its  public  works 

"only  the  registered  electors  of  a  designated  party,  or  only  un- 
married persons,  or  only  white  persons,  or  Protestants  or  Catholics, 
or  persons  born  in  this  state,  shall  be  employed  or  appointed,  or 
that  certain  designated  citizens  shall  not  be  employed,  or  that  goods 
or  products  made  or  grown  by  corporations  of  this  state  shall 
not  be  purchased."*' 

It  is  clear  that  no  such  discrimination  as  this  was  before  the 
court  in  Atkin  v.  Kansas.  The  actual  decision  in  that  case  is 
therefore  not  authority  for  Hcim  v.  McCall  The  rights  at  issue 
in  that  case  were  not  those  of  a  class  of  laborers  absolutely  ex- 
cluded, but  were  rights  of  contractors  in  respect  to  the  specifica- 
tions which  the  state  could  include  in  its  request  for  bids.  With 
regard  to  the  rights  of  contractors,  Mr.  Justice  McKenna  is  doubt- 


"214  N.  Y.,  at  p.  194. 
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less  sound  when  he  says  that  the  kind  of  laborers  to  be  employed 
IS  as  much  of  the  essence  of  the  right  regulated  as  are  the  hours 
of  labor."  But  it  does  not  follow  that  this  is  true  of  the  rights 
of  laborers.  In  Atkin  v.  Kansas  there  was  no  prescription  as 
to  the  kmd  of  contractors  to  be  selected.  Every  contractor  was 
on  an  equality  with  all  his  competitors. 

Nor  is  Mr.  Justice  McKenna  justified  in  his  reliance  on  the 
statement  m  Atkin  v.  Kansas  that  "it  belongs  to  the  state  to 
prescribe  the  conditions  upon  which  it  will  permit  public  work 
to  be  done  on  its  behalf."  That  this  does  not  furnish  authority 
for  the  proposition  that  the  state  may  exclude  from  the  oppor- 
tunity to  secure  employment  on  public  work  any  laborer  whom 
it  chooses  appears  from  a  fuller  quotation  from  the  portion  of 
the  opinion  in  Atkin  v.  Kansas  relied  on. 

that'^L- T'  11^  ^^T^^  1  P^'l,"^^  *^"  ^'^^y  ^^  ^"y  contractor 
7hL  /  A  ^"""^^u  *°  ^"^  P"^^'^  ^'^^'^  '"  ^"v  m(ile  he  may 
choose  to  adopt   without  regard  to  the  wishes  of  the  State.     On 

the  contrary  It  belongs  to  the  State  .  .  .  to  prescribe  the  con- 
dmons  upon  which  it  will  permit  public  work  to  be  done  on  its 

By  "conditions"  the  court  cleariy  had  in  mind  restrictions  on  the 
desire  of  contractors  to  determine  for  themselves  how  they  shall 
perform  work  for  the  state.  It  is  an  unwarranted  extension  of 
the  meaning  of  the  word  "conditions"  as  used  in  Atkin  v.  Kansas 
to  make  it  include  an  absolute  denial  of  the  right  to  contract  at 
all. 

If  our  reasoning  thus  far  is  sound,  neither  the  actual  decision 
of  Atkin  V.  Kansas  nor  the  quotations  from  the  opinion  presented 
justify  the  decision  of  Heim  v.  McCall. 

n. 

We  now  proceed  to  consider  the  doctrine  that  the  state  as 
employer  has  all  the  rights  under  the  federal  constitution  enjoyed 
by  any  individual  employer.  This  doctrine  was  not  specifically 
announced  in  Atkin  v.  Kansas,  but  Mr.  Justice  McKenna  seems  to 
regard  it  as  implicit  in  that  decision."    He  refers  also  to  a  sentence 

this"frtic?e"°***'°"  ^^^^  ^'^  opinion  in  Heim  v.  McCall  on  page  101  of 

"Italicised  in  the  opinion.    The  quotation  is  from  191  U.  S.  at  pp.  222-223. 

""In  all  particulars  except  one.  the  case  [Atkin  r.  Kansas!  was  the 
prototype  of  this.  There  the  hours  of  labor  were  prescribed;  here  the 
kind  of  laborers  to  be  employed.  The  one  is  as  much  of  the  essence  of 
the  right  regulated  as  the  other,  that  is,  the  same  elements  are  in  both 
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from  Chief- Judge  Bartlett  of  the  New  York  Court  of  Appeals  to 
the  effect  that  the  statute  under  consideration  is  nothing  more  in 
effect  than  a  resolve  by  an  employer  as  to  the  character  of  his 
employees."  Is  it  sound  that  the  right  of  a  state  to  contract  as  it 
shall  see  fit  is  the  same  as  the  right  of  an  individual  so  to  do  ? 

A  significant  difference  between  the  individual  employer  and  the 
state  at  once  suggests  itself.  The  federal  constitution  does  not 
require  individuals  to  accord  equal  treatment  to  all.  It  does  not 
forbid  individuals  to  discriminate  against  individuals.  It  does, 
however,  expressly  declare  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.  Thus  state 
action  is  prohibited  by  the  federal  constitution  where  individual 
action  is  not  prohibited.  This  distinction  between  the  applica- 
tion of  the  Constitution  to  state  action  and  to  individual  action  is 
the  basis  of  the  decision  in  the  Civil  Rights  Cases"  where,  in  refer- 
ence to  the  same  constitutional  provision  involved  in  Heim  v. 
McCall,  the  court  says:"  "It  is  State  action  of  a  particular  char- 
acter that  is  prohibited.  Individual  invasion  of  individual  rights 
is  not  the  subject  matter  of  the  amendment." 

Another  reason  why  the  effect  of  the  Constitution  on  state  action 
differs  from  its  effect  on  individual  action  is  that  unequal  treat- 
ment by  an  individual  is  not  the  result  of  the  passage  of  a  law. 

cases, — the  right  of  the  individual  employer  and  employee  to  contract  as 
they  shall  see  fit;  the  relation  of  the  state  to  the  matter  regulated;  that 
is.  the  public  character  of  the  work."  Heim  v.  McCall  (1915)  36  Sup. 
Ct.  Rep.  78.  84. 

**214  N.  Y.  at  p.  175.  This  was  not  the  opinion  of  the  majority  of  the 
court,  which  was  based  on  the  narrower  ground  that  aliens  did  not 
stand  on  an  equality  with  citizens.  Judge  Bartlett,  however,  insists  that 
previous  decisions  had  established  "the  proposition  that  the  state  in  the 
prosecution  of  a  public  work  stands  in  just  the  same  position  as  an 
individual."  "I  can  find  no  reason  to  suppose,"  he  says,  "that  the  Four- 
teenth Amendment  was  designed  to  limit  or  restrict  the  rights  of  the 
state  as  an  employer  of  labor.  Other  employers,  individual  or  corporate, 
possess  the  undoubted  and  absolute  right  to  withhold  employment  from 
whomsoever  they  see  fit.  The  Constitution  could  hardly  have  been  in- 
tended to  deprive  the  states  of  equality  with  private  employers  in  this 
respect.  .  .  .  The  statute  is  nothing  more,  in  effect,  than  a  resolve 
by  an  employer  as  to  the  character  of  his  employees.  An  individual 
employer  would  communicate  the  resolve  to  his  subordinates  by  written 
instructions  or  by  word  of  mouth.  The  state,  an  incorporeal  master, 
speaking  through  the  legislature,  communicates  the  resolve  to  its  agents 
by  enacting  a  statute.  Either  the  private  employer  or  the  state  can 
revoke  the  resolve  at  will.  Entire  liberty  of  action  in  these  respects  is 
essential  unless  the  state  is  to  be  deprived  of  a  right  which  has  heretofore 
been  deemed  a  constituent  element  of  the  relationship  of  master  and 
servant,  namely,  the  right  of  the  master  to  say  who  his  servants  shall 
(and  therefore  shall  not)  be." 

"(1883)  109  U.  S.  3. 

"At  p.  11. 


8 


COLUMBIA  LAW  REVIEW. 


Discrimination  imposed  by  the  state  through  legislation  is  imposed 
by  law,  and  the  Constitution  forbids  denial  of  equal  protection  of 
the  law  where  it  does  not  forbid  denial  of  equal  protection  accom- 
plished without  intervention  of  the  law.  The  state,  therefore, 
when  it  attempts  discrimination  through  legislation,  lacks  the  free- 
dom enjoyed  by  individuals,  because  the  Constitution  limits  the 
state  where  it  does  not  limit  individuals,  and  limits  legislative 
action  where  it  does  not  limit  action  which  is  not  legislative." 

Although  the  state  is  subject  to  constitutional  limitations  from 
which  the  individual  employer  is  free,  there  remains  another 
ground  on  which  to  base  the  contention  that  the  state,  like  the  indi- 
vidual, may  discriminate  as  it  chooses  in  the  selection  of  its  em- 
ployees. This  ground  is  that  the  relation  of  the  individual  laborer 
to  the  state  as  employer  is  such  that  he  is  not  within  the  fold  of 
the  constitutional  guarantee  of  equal  protection  of  the  laws  The 
state,  like  the  individual,  may  decline  to  be  an  employer  at  all 
It  IS  therefore  urged  that  since  the  state  may  refuse  employment 
"Certain  practical  distinctions  between  the  state  anH  ,«  ;«^-  m     \ T" 

jaDorers    from    employment    on    pub  c    works    i«5    to   l^^v^  ♦t,!     ^''*^^  .°' 

X"r%°'/'1    ^*^l^    ''''    ''''    fhan'thTindi^idtal    emploKr    "on'^^h: 
other  hand,   if  such   a   statute   is   declared   invalid    the   staters   n.^!t.  JL 
free  by  executive  selection  to  employ  whom  it  choose    as       Inv  ind^v  du.T 
tL"l.rw^    restramed    from   makinjj   discrimination    by   stafute      Since 
the   legislature   is   not   always   in   session   and    since   leJslative   action    U 
always  cumbrous  and   dilatory,   the  state   is  more  nearlv  in  tLlI  v 
o     possessing    the    freedom  ^njoyed    by    a^  IXi^a  Vthe%Kon 
of  Its  employees  when   it  makes  such  selection  by  execu  ive  ajrentl  th«n 
when  ,t  does  so  by  legislative  agents.    Though  it  is  convenient  for  certain 
purposes  to  conceive  of  the  state  as  a  conscious  entity  with  a  will  of  its 
own    this    conception    should    not    be    employed    to    ignore    the    practicl 
i?nJ.tT%i?-*^'''"u'J'^*^.^"   ^"*^*y   «"^   an    individual    human    beinefn 
nf  ^.21°  M'"T?^^.^'  of  action.    The  state  cannot  possibly  have  freedom 
cannot  °^ake'  it  1°^  an  .'ndividual..    The  assertion  that  such  is    hrcase 
cannot   make   it   so.     Judicial    decisions    founded    on    a   theorv   which    U 

?s,enl^l^r'^  -i"^'^*^    f "    ^^*=*^    "'^y    '"^^"se    rather    than    dTminish    the 
essential  dissimilarity  between  the  two.  uimmisn    me 
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to  any  given  class  by  undertaking  no  work  which  calls  for  such 
employment  it  may  refuse  employment  to  that  class  by  discrimi- 
nating against  it  in  favor  of  another  class — that  since  the  class  has 
no  right  to  claim  work  if  all  are  denied  work,  it  has  no  right  to 
claim  the  opportunity  to  work  under  any  different  circumstances. 

Although  the  opinion  in  Heim  v.  McCall  does  not  specifically 
set  forth  this  doctrine,  this  is  undoubtedly  the  theory  underlying 
the  proposition  that  the  right  of  the  state  to  contract  in  respect 
to  public  work  as  it  shall  see  fit  is  the  same  as  the  right  of  the 
individual  employer  so  to  do.*»  The  power  of  discriminatory 
exclusion  is  assumed  to  follow  from  the  power  of  excluding  all. 
It  must  be  conceded  that  there  is  language  in  the  opinion  of 
Atkin  V.  Kansas  which,  abstracted  from  its  special  reference  to 
the  statute  there  under  consideration,  might  seem  to  lay  a  founda- 
tion for  such  proposition.    Mr.  Justice  Harlan  in  that  case  says  :** 

If,  then,  the  work  upon  which  the  defendant  employed  Reese 
was  of  a  public  character,  it  necessarily  follows  that  the  statute 

-This  is  the  view  of  Seabury.  J.,  in  his  concurring  opinion  in  the 
Court  of  Appeals,  as  appears  from  the  following  excerpts :  "Public  works 
are  public  property.  As  such  they  belong  whollv  to  the  sovereign  power 
of  the  state.  The  manner  m  which  they  shall  be  built  is  within  the 
function  of  the  sovereign  power  to  prescribe.  .  .  .  Public  prooertv 
IS    m    its    very    nature    subject    to    social    control.     .     .  Just    as    the 

individual  may.  generally  speaking,  do  what  he  will  with  his  own  so 
the  state,  may  exercise  a  like  control  over  public  property  In  the  same 
way  that  private  property  is  subject  to  individual  control,  so  public 
property  IS  subject  to  governmental  control.  The  provisions  of  the 
Mate  and  Federal  Constitutions  guaranteeing  liberty  and  property,  refer 
to  individual  liberty  and  private  property.  They  do  not  confer  upon 
the  individual,  be  he  citizen  or  alien,  the  right  to  interfere  with  the  use 
that  the  state  may  make  of  its  public  property  or  anv  regulation  which 
It  may  prescribe  as  to  the  manner  in  which  its  public  works  shall  be 
•J-  -J  1  ^  constitutional  safeguards  which  surround  the  liberty  of  the 
individual  confer  upon  him  no  right  or  liberty  to  engage  in  public  work. 
The  statute  under  consideration  does  not  involve  governmental  inter- 
ference with  individual  liberty.  The  attempt  of  the  contractors  engaged 
m  public  work  to  deprive  the  state  of  the  right  to  prescribe  the  conditions 
upon  which  the  work  shall  be  done,  is  the  assertion  of  the  right  of 
individual  interference  with  the  government.  The  manner  in  which 
public  works  shall  be  built  is  a  matter  wholly  within  the  sphere  of 
social  as  distinguished  from  individual  control.  We  cannot  lose  sight 
of  the  fact  that  there  are  these  separate  and  distinct  spheres  of  action. 
It  may  not  be  possible  to  draw  with  precision  the  line  of  demarcation 
between  them,  but  we  all  nevertheless  recognize  that  there  is  a  line 
of  demarcation  to  be  drawn.  As  we  deny  to  the  state  the  right  to 
intrude  into  the  individual  sphere  of  action  and  to  prescribe  what  we 
shall  believe,  and  except  where  the  public  welfare  is  involved,  what  we 
shall  publish,  or  to  supervise  private  morals,  so  the  state  denies  to  the 
individual  the  right  to  intrude  within  its  social  sphere  of  action  and 
insists  that  he  has  a  right  to  be  employed  upon  its  public  works.  The  right 
of  state  control  springs  from  the  public  or  social  character  of  the  work." 
214  N.  Y.  154.  at  pp.  178.  179-180. 

■191  U.  S.  207,  at  pp.  222,  223. 
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in  question,  in  its  application  to  those  undertaking  work  for  or 
on  behalf  of  a  municipal  corporation  of  the  State,  does  not  infringe 
the  personal  liberty  of  anyone.  .  .  .  If  it  be  contended  to  be 
the  right  of  every  one  to  dispose  of  his  labor  upon  such  terms  as 
he  deems  best — as  undoubtedly  it  is — and  that  to  make  it  a  criminal 
oflFense  for  a  contractor  for  public  work  to  permit  or  require  his 
employee  to  perform  labor  upon  that  work  in  excess  of  eight 
hours  each  day,  is  in  derogation  of  the  liberty  both  of  employes 
and  employer,  it  is  sufficient  to  answer  that  no  employe  is  entitled, 
of  absolute  right  and  as  a  part  of  his  liberty,  to  perform  labor 
for  the  State:  and  no  contractor  for  public  work  can  excuse  a 
violation  of  his  agreement  with  the  State  by  doing  that  which  the 
statute  under  which  he  proceeds  distinctly  and  lawfully  forbids 
him  to  do. 

That  no  employee  is  entitled  of  absolute  right  and  as  a  part 
of  his  liberty  to  perform  labor  for  the  state  may  be  conceded. 
From  this  it  would  follow  that  the  right  of  all  may  be  subjected 
to  regulation.  It  would  not,  however,  necessarily  follow  that  all 
might  be  absolutely  excluded  from  such  employment.  The  absence 
of  an  absolute  individual  right  to  obtain  employment  does  not 
support  an  absolute  right  on  the  part  of  the  state  to  exclude  all. 
But  even  if  this  proposition  were  denied,  the  power  to  discriminate 
against  a  particular  class  does  not  follow  from  the  power  to 
exclude  all.  Exclusion  of  all  would  not  be  a  denial  of  equal 
protection.  It  would  accord  equal  protection.  The  equal-protec- 
tion clause  was  designed  to  put  different  classes  on  a  parity,  to 
entitle  them  to  more  than  they  could  claim  under  the  due-process 
clause.  It  may  be  no  denial  of  liberty  under  the  due-process 
clause  to  exclude  some  by  excluding  all,  but  still  be  a  denial  of 
equal  protection  to  exclude  some  in  any  other  way  than  by  ex- 
cluding all.  Discriminatory  exclusion  may  be  obnoxious  to  the 
equal-protection  clause  even  though  non-discriminatory  exclusion 
is  not  obnoxious  to  either  clause.** 

If,  therefore,  this  difference  of  treatment  between  aliens  and 
citizens  would,  in  the  absence  of  other  elements  constituting  a 
justification  for  the  discrimination,  be  held  a  denial  of  equal  pro- 
tection, it  is  not  necessarily  rendered  lawful  by  the  fact  that  the 
state  by  some  other  method,  for  example,  by  undertaking  no 
such  work  and  thereby  excluding  all,  might  lawfully  have  excluded 

"It  would  not  follow  that  because  the  United  States  might  take  the 
life  of  a  person  convicted  of  treason,  it  could  therefore  instead  subject 
him  to  the  kind  of  temporary  torture  which  would  be  regarded  as  a  cruel 
and  unusual  punishment.  A  person  without  any  right  to  claim  his  life 
from  the  government  is  still  protected  by  constitutional  guarantees  against 
other  deprivations. 


aliens  from  employment.  That  the  so-called  absolute  control  of 
the  state  over  public  work  is  not  really  absolute,  but  is  a  control 
subject  to  possible  restrictions,  is  implied  in  the  concluding  para- 
graph of  the  opinion  in  Atkin  v.  Kansas  in  the  qualification  below, 
printed  in  italics.** 

"We  rest  our  decision  on  the  broad  ground  that  the  work  being 
of  a  public  character,  absolutely  under  the  control  of  the  State 
and  its  municipal  agents  acting  by  its  authority,  it  is  for  the 
State  to  prescribe  the  conditions  under  which  it  will  permit  work 
of  that  kind  to  be  done.  Its  action  touching  such  a  matter  is  final 
so  long  as  it  does  not,  by  its  regulations  infringe  the  personal  rights 
of  others;  and  that  has  not  been  done." 

It  thus  appears  that  though  the  court  in  Atkin  v.  Kansas 
regarded  the  control  of  the  state  over  public  work  as  absolute, 
it  realized  that  there  might  nevertheless  be  limits  to  such  control. 
The  logical  difficuhy  in  such  a  position  will  persist  so  long  as  men 
cling  to  the  notion  of  an  absolute.  The  way  of  escape  has  been 
admirably  indicated  by  Mr.  Justice  Holmes  in  Hudson  County 
Water  Co.  v.  McCarter.** 

"All  rights  tend  to  declare  themselves  absolute  to  their  logical 
extreme.  Yet  all  in  fact  are  limited  by  the  neighborhood  of  prin- 
ciples of  policy  which  are  other  than  those  on  which  the  particular 
right  is  founded,  and  which  become  strong  enough  to  hold  their 
own  when  a  certain  point  is  reached.  ...  It  constantly  is 
necessary  to  reconcile  and  adjust  different  constitutional  principles, 
each  of  which  would  be  entitled  to  possession  of  the  disputed 
ground  but  for  the  presence  of  the  others." 

The  same  principle  of  logic  was  also  declared  by  Judge  Cardozo 
in  People  v.  Crane,^'^  in  the  opinion  which  sustained  on  other 
grounds  the  statute  now  under  consideration: 

"It  is  true  that  the  individual,  though  a  citizen,  has  no  legal 
right  in  any  particular  instance  to  be  selected  as  contractor  by 
the  government.  It  does  not  follow,  however,  that  he  may  be 
declared  disqualified  from  service  unless  the  proscription  bears 
some  relation  to  the  advancement  of  the  public  welfare."" 

"191  U.  S.  207,  at  p  224.    The  italics  are  the  author's. 

"(IPOS)  209  U.  S.  349.  at  pp.  355,  357. 

"(1915)  214  N.  Y.  154,  at  p.  168. 

"Citing  Strauder  r.  West  Virginia  (1879)  100  U.  S.  303,  at  p.  305: 
"It  is  to  be  observed  that  the  first  of  these  questions  is  not  whether  a 
colored  man,  when  an  indictment  has  been  preferred  against  him,  has  a 
right  to  a  grand  or  petit  jury  composed  in  whole  or  in  part  of  persons 
of  his  own  race  or  color,  but  it  is  whether,  in  the  composition  or 
selection  of  jurors  by  whom  he  is  to  be  indicted  or  tried,  all  persons 
of  his  race  or  color  may  be  excluded  by  law,  solely  because  of  their 
race  or  color,  so  that  by  no  possibility  can  any  colored  man  sit  upon  the 
jury." 
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In  the  opinion  in  the  same  case  before  the  Appellate  Division, 
in  which  the  statute  was  declared  invalid,"  Mr.  Justice  Scott  was 
guided  by  similar  considerations,  which  he  stated  as  follows :" 

"It  is  also  argued  that  the  State  has  the  right  to  determine 
with  whom  it  will  contract.  .  .  .  This  is  true,  however,  only 
if  the  terms  prescribed  are  not  such  as  to  violate  the  fundamental 
and  paramount  law  to  which  even  the  State  is  subject." 

A  familiar  illustration  of  the  principle  here  contended  for 
appears  in  the  power  of  the  state  over  corporations.  These  it  may 
decline  to  create.  No  would-be  corporation  has  any  constitu- 
tional right  to  come  into  existence.  But  this  initial  right  of 
the  state  to  decline  to  create  does  not  afford  a  foundation  to  sus- 
tain any  absolute  power  on  the  part  of  the  state  to  make  any 
discrimination  whatsoever  that  it  chooses  between  corporations 
and  individuals.  The  same  principle  obtains  with  regard  to  the 
power  of  the  state  over  foreign  corporations.  In  the  case  of 
Western  Union  Telegraph  Company  v.  Kansas^  the  majority 
of  the  court  declared  that  the  power  of  the  state  to  exclude  a 
foreign  corporation  from  doing  intra-state  business  within  its 
borders  did  not  justify  the  imposition  of  a  tax  on  the  intra-state 
business  of  foreign  corporations  admitted  to  do  such  business, 
when  the  tax  in  question  was  one  which  involved  a  taking  of 
property  without  due  process  of  law  and  the  imposition  of  a 
burden  on  interstate  commerce. 

In  this  case  Mr.  Justice  Holmes  dissented.  The  pith  of  his 
argimient  was  expressed  in  the  aphorism:  "Even  in  the  law  the 
whole  generally  includes  its  parts."  He  thus  implies  that  the 
power  of  total  exclusion  is  a  "whole,"  of  which  the  pozver  to  impose 
any  burdens  -whatsoever  on  those  admitted  is  a  "part."  The  fal- 
lacy here  will  appear  if  the  proposition  is  put  in  syllogistic  form.'" 

Major  Premise.  There  is  a  class  of  corporations  "A"  (foreign 
corporations  doing  intra-state  commerce)  over  which  the  state  has 
the  power  of  absolute  exclusion. 

Minor  Premise.    The  X  corporation  is  an  "A**  corporation. 

Conclusion.  Therefore  the  X  corporation  is  one  upon  which  the 
state  has  power  to  impose  any  burden  whatsoever. 


"People  V.  Crane  (1914)  165  App.  Div.  449. 

"At  p.  458. 

•(1910)  216  U.  S.  1. 

•H'he    author    is    indebted    to    Professor    W.    B.    Pitkin    of    Columbia 
University  for  assistance  in  the  discussion  immediately  following. 
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Plainly  the  only  legitimate  conclusion  from  these  premises  is 
that  the  X  corporation  is  one  over  which  the  state  has  the  power 
of  absolute  exclusion.  Mr.  Justice  Holmes  is  guilty  here  of  the 
fallacy  of  four  terms.  He  has  a  different  predicate  in  his  con- 
clusion from  that  in  his  major  premise.  The  terms  "power  of 
absolute  exclusion"  and  "power  to  impose  any  burden  whatso- 
ever" are  in  the  predicate.  And  in  the  predicate  there  is  no  rela- 
tion of  whole  and  parts.'^  It  is  true  that  in  the  law  as  in  reason 
elsewhere  the  whole  includes  its  parts,  where  there  exists  the 
relation  of  whole  and  parts.  To  put  the  term  "power  of  absolute 
exclusion"  in  such  form  that  it  may  be  subject  to  the  relation  of 
whole  and  part,  of  a  class  and  its  members,  it  must  be  reduced  to 
the  term,  "the  class  of  all  powers  of  absolute  exclusion."  Every 
member  of  this  class  must  be  "a  case  of  the  power  of  absolute 
exclusion."  Logically  a  thing  which  may  be  absolutely  excluded 
is  not  the  same  as  a  thing  which  may  be  subjected  to  burdens  of 
a  different  kind,  even  though  such  burdens  would  be  regarded  by 
all  as  less  onerous  than  the  burden  of  absolute  exclusion.  The 
"power  of  absolute  exclusion"  is  a  term  not  identical  with  the 
"power  of  relative  exclusion"  or  the  "power  to  impose  any  bur- 
dens whatsoever."*' 

What  is  true  of  the  relation  between  the  power  of  absolute 
exclusion  and  the  power  of  relative  exclusion  or  power  to  impose 
any  burdens  whatsoever,  as  applied  to  the  relation  between  a  state 


"A  similar  fallacy  would  be  found  in  the  contention  suggested  in 
note  22,  supra,  that  because  the  government  could  kill  it  could  substitute 
torture  for  death.  The  right  of  the  state  to  kill  is  not  a  "whole"  of 
which  a  right  to  torture  is  a  "part." 

"For  illustration  of  a  similar  point  see  Shepherd  v.  The  People  (1862) 
25  N.  Y.  406  holding  that  change  of  punishment  from  death  to  life  im- 
prisonment was  ex  post  facto  as  applied  to  a  crime  committed  before 
the  change  in  the  law.  In  the  opinion,  Judge  Sutherland  said  (at  pp. 
415,  414)  :  "The  moral  or  philosophical  disquisition  as  to  whether  im- 
prisonment for  life  at  hard  labor  is  better  or  more  desirable  or  less  severe 
than  death,  has  really  nothing  to  do  with  the  question.  .  .  .  Im- 
prisonment for  life  at  hard  labor  is  an  entirely  different  kind  or  manner 
of  punishment,  from  punishment  by  death.  .  .  .  The  two  punishments 
have  no  elements  in  common.  ...  So  also  if  an  act,  when  committed, 
was  punishable  by  thirty  days'  imprisonment,  a  subsequent  law  changing 
the  punishment  of  the  act  to  thirty  stripes  or  thirty  dollars  fine  would 
be  plainly  ex  post  facto.  ...  If  you  do  not  hold  a  law  punishing  an 
act  in  a  different  manner  than  it  was  punishable  when  committed  to  be 
ex  post  facto,  irrespective  of  the  question  whether  the  new  punishment 
is  or  is  not  more  merciful  or  lenient,  you  will  leave  it  to  the  discretion 
of  the  legislature  and  of  judges  to  say  whether  the  new  punishment 
is  or  is  not  more  merciful  or  lenient  than  the  old." 
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and  foreign  corporations,  is  likewise  true  of  the  relation  between 
the  power  to  exclude  all  and  the  power  to  exclude  some  and  not 
all,  as  applied  to  the  relation  between  a  state  and  the  selection  of 
its  employees.  The  latter  right  cannot  be  deduced  logically 
from  the  former.  The  fact  that  the  right  of  the  state  to 
exclude  some  by  excluding  all  is  not  denied  by  the  due-process 
clause,  has  no  bearing  upon  the  question  whether  the  right  to 
exclude  some  but  not  all  is  denied  by  the  equal-protection  clause. 
The  view  of  the  Supreme  Court,  therefore,  that  because  no 
one  has  any  right  to  work  for  the  state,  the  state  may  make  such 
discrimination  as  it  pleases  in  selecting  its  employees,  seems  un- 
sound in  logic  and  opposed  to  the  judicial  opinions  above  cited.  It 
is  submitted,  therefore,  that  in  so  far  as  Heim  v.  McCall  stands 
for  the  proposition  that  the  equal-protection-of-the-law  clause  sets 
no  limits  whatever  to  the  power  of  the  state  to  discriminate  by 
statute  in  the  selection  of  its  employees,  the  decision  is  unsound  in 
principle  and  not  warranted  by  previous  decisions. 

m. 

There  remains  for  consideration  the  question  whether  the  dis- 
crimination against  aliens  can  be  justified  on  other  grounds.  In 
the  opinion  of  Judge  Cardozo  in  the  New  York  Court  of  Appeals, 
the  statute  excluding  aliens  from  public  employment  was  justified 
on  the  ground  that  aliens  stood  in  a  different  relation  to  such  work 
than  do  citizens,  and  that  it  was  therefore  a  reasonable  classifica- 
tion to  put  aliens  in  a  class  for  special  treatment.  The  learned 
judge,  in  an  able  opinion,  conceded  that  the  state  could  not  dis- 
criminate against  certain  classes  of  citizens  where  such  discrimi- 
nation bore  no  reasonable  relation  to  the  public  welfare.  He 
placed  aliens  in  a  different  category,  however,  on  the  ground  that 
the  state  in  giving  employment  was  regulating  the  distribution  of 
its  resources.  As  the  state  may  discriminate  between  citizens  and 
aliens  in  public  relief,  he  says,  so  also  may  it  discriminate  in 
public  employment. 

"Preferences  to  relieve  against  pauperism  after  it  has  become 
an  accomplished  fact  do  not  violate  the  rights  of  aliens.  Prefer- 
ences to  avoid  a  threatened  pauperism,  or  to  render  pauperism 
impossible,  stand  on  the  same  footing.  In  each  instance  the  state 
announces  as  its  public  policy  that  the  common  property  shall  be 
used  for  the  benefit  of  its  common  owners."" 

-214  N.  Y.  154  at  p.  165. 


THE  RIGHT  TO  WORK  FOR  THE  STATE. 


15 


If  the  right  to  work  for  the  state  is  identical  with  the  right 
to  plant  oysters'*  or  to  fish  in  public  waters'"  or  to  reduce  wild 
game  to  possession"  or  to  receive  donations  of  public  lands  or  of 
public  relief,  then  the  discrimination  against  aliens  in  the  New 
York  statute  must  be  regarded  as  justified  by  a  long  line  of  deci- 
sions of  the  Supreme  Court. 

There  is  no  inexorable  logic  by  which  the  similarity  or  dis- 
similarity of  these  various  rights  or  privileges  can  be  ascertained. 
Certain  dificerences,  however,  may  be  observed  between  the  right 
to  obtain  employment  from  the  state  and  the  right  to  receive  the 
other  benefits  mentioned.  In  the  one  case  the  person  gives  an 
equivalent  for  what  he  receives ;  in  the  others,  he  does  not.  Ex- 
clusion from  the  opportunity  to  secure  employment  on  public 
works  has  more  serious  practical  consequences  to  aliens  than  does 
exclusion  from  the  other  benefits  which  the  courts  have  sustained. 
The  kind  of  work  for  which  aliens  are  particularly  adapted  is 
becoming  increasingly  the  work  undertaken  by  public  authorities. 
In  view  of  this,  the  observations  of  Mr.  Justice  Hughes  in  Truax 
V.  Raich,  above  cited,  are  of  some  significance. 

"The  authority  to  control  immigration — to  admit  or  exclude 
aliens — is  vested  solely  in  the  Federal  government.  The  assertion 
of  an  authority  to  deny  to  aliens  the  opportunity  of  earning  a 
livelihood  when  lawfully  admitted  to  the  state  would  be  tantamount 
to  the  assertion  of  the  right  to  deny  them  entrance  and  abode,  for 
in  ordinary  cases  they  cannot  live  where  they  cannot  work.  And, 
if  such  a  ix)licy  were  permissible,  the  practical  result  would  be  that 
those  lawfully  admitted  to  the  country  under  the  authority  of  the 
acts  of  Congress,  instead  of  enjoying  in  a  substantial  sense  and  in 
their  full  scope  the  privileges  conferred  by  the  admission,  would 
be  segregated  in  such  of  the  states  as  chose  to  offer  hospitality. 

It  is  insisted  that  the  act  should  be  supported  because  it  is  not 
'a  total  deprivation  of  the  right  of  the  alien  to  labor ;'  that  is,  the 
restriction  is  limited  to  those  businesses  in  which  more  than  five 
workers  are  employed,  and  to  the  ratio  fixed.  It  is  emphasized  that 
the  employer  in  any  line  of  business  who  employs  more  than  five 
workers  may  employ  aliens  to  the  extent  of  20  per  cent,  of  his  em- 
ployees. But  the  fallacy  of  this  argument  at  once  appears.  If 
the  state  is  at  liberty  to  treat  the  employment  of  aliens  as  in 
itself  a  peril,  requiring  restraint  regardless  of  kind  or  class  of 
work,  it  cannot  be  denied  that  the  aiitnority  exists  to  make  its 
measures  to  that  end  effective."'^ 


••McCready  v.  Virginia  (1876)  94  U.  S.  391. 
•Commonwealth  v.  Hilton  (1899)   174  Mass.  29. 
"Patsone  v.  Pennsylvania  (1914)  232  U.  S.  138. 
■'36  Sup.  a.  Rep.  7,  at  p.  11. 
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Truax  v.  Raich,  it  is  true,  involved  a  statute  compelling  dis- 
crimination against  aliens  in  private  employment;  but  the  evils 
which  might  flow  from  the  exclusion  of  aliens  from  private  em- 
ployment are  also  in  considerable  measure  inherent  in  exclusion 
from  public  employment.  If,  therefore,  the  court  is  not  required 
by  logic  to  declare  that  the  right  of  aliens  to  work  for  the  state 
stands  on  the  same  footing  as  the  right  to  receive  gratuities  from 
the  state,  the  practical  results  of  exclusion  from  public  employ- 
ment should  be  given  weight  in  deciding  the  question. 

The  objections  urged  in  this  article,  however,  to  Heim  v. 
McCall  are  not  to  a  decision  sustaining  discrimination  against 
aliens  as  such,  but  rather  to  the  declaration  of  the  broad  principle 
that  the  state  as  employer  may  make  any  discrimination  that  it 
sees  fit.  It  is  submitted  that  the  opinion  of  Judge  Cardozo  in 
the  New  York  Court  of  Appeals  presents  the  only  legitimate 
ground  for  sustaining  the  New  York  statute  under  consideration. 
It  is  to  be  regretted  that  the  Supreme  Court  announced  a  broader 
doctrine  than  was  required  by  the  provisions  of  the  statute  before 
it  for  consideration,  when  such  broader  doctrine  seems  ill-founded 
in  logic,  unwarranted  by  precedent,  and  pernicious  in  policy.  It 
opens  the  door  to  the  use  of  political  power  by  every  strong,  cohe- 
sive group  in  the  state  to  secure  a  selfish  advantage  at  the  expense 
of  their  fellow  citizens.  The  dangers  inherent  in  such  use  of 
pohtical  power  seem  to  be  the  very  ones  aimed  at  by  the  pro- 
vision in  the  federal  constitution  forbidding  a  state  to  ^'deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

Thomas  Reed  Poweli,. 
Columbia  University. 
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THE  NATURE  OF  A  PATENT  RIGHT. 

Few  problems  have  given  rise  to  more  confusing  diversity  of 
judicial  opinion  than  has  the  interpretation  of  the  federal  statute 
granting  to  inventors  "the  exclusive  right  to  make,  use  and  vend 
the  invention".*  Among  the  various  questions  that  have  arisen 
under  the  statute  the  most  important  has  been  the  issue  whether  a 
patent  gives  the  patentee  the  right  to  dictate  what  articles  may  or 
may  not  be  used  with  a  machine  covered  by  his  patent.  The  ques- 
tion did  not  reach  the  Supreme  Court  until  1911.  In  Henry  v.  A. 
B.  Dick  Co.^  the  right  claimed  by  the  patentee  was  sustained.  In 
Motion  Picture  Patents  Co.  v.  Universal  Film  Mfg.  Co.^  decided 
April  9,  1917,  the  same  right  was  denied  and  the  Dick  case  was 
explicitly  overruled. 

I. 

The  facts  in  the  Picture  Patents  case  were  as  follows.  The 
patentee  had  sold  a  patented  mechanism  for  feeding  films  through 
motion-picture  machines.  Attached  to  the  machine  was  a  plate 
stating  that  "the  sale  and  purchase  of  this  machine  gives  only  the 
right  to  use  it  solely  with  moving  pictures"  [films]  in  which  the 
patentee  has  an  interest.  The  transferee  of  the  mechanism  with 
the  plate  attached  bought  films  from  the  defendant.  The  plain- 
tiff notified  both  the  exhibitor  (the  purchaser  of  the  patented  mech- 
anism) and  the  defendant  that  the  use  of  the  defendant's  films 
in  connection  with  the  patented  mechanism  was  an  infringement 
of  the  patent  of  the  machine.  He  now  brings  a  bill  to  enjoin  the 
defendant  from  selling  films  to  the  exhibitor.  The  basis  of  his 
claim  is  (i)  that  the  use  of  other  films  than  those  in  which  the 
patentee  has  an  interest  is  an  infringement  of  the  patent  of  the 
mechanism  for  feeding  the  films,  and  (2)  that  the  defeijcjant  in 
furnishing  films  to  the  exhibitor  with  knowledge  that  they  are 
to  be  fed  through  the  patented  mechanism  is  guilty  of  contribu- 
tory infringement  of  the  patent  on  the  mechanism. 

The  opinion  of  the  Court  by  Mr.  Justice  Clarke  says  that  the 
patent  law  simply  protects  the  patentee  "in  the  monopoly  of  that 
which  he  has  invented  and  has  described  in  the  claims  of  his 
patent."*    The  patent  "is  not  concerned  with  and  has  nothing  to 

'U.  S.  Rev.  Stat.  §  4884,  8  U.  S.  Comp.  Stat  (1916)  §  9428. 
'(1912)  224  U.  S.  1,  32  Sup.  Ct.  364. 
•(1917)  243  U.  S.  502,  37  Sup.  Cfe  416. 
*243  IT.  S.,  at  p.  5ldL 
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do  with  the  materials  with  which  or  on  which  the  machine  oper- 
ates."" Any  right  of  the  patentee  to  control  by  restriction  the 
materials  to  be  used  in  operating  the  machine  "must  be  derived 
through  the  general  law  from  the  ownership  of  the  property  in 
the  machine"."  The  issue  in  the  case  is  said  to  relate,  not  to  "the 
exclusive  right  to  use  the  machine",  which  is  the  right  given 
by  the  patent,  but  to  "the  right  to  use  it  exclusively  with  prescribed 
materials",  about  which  the  patent  says  nothing.^  The  restrictions 
of  the  patent  law  "have  nothing  to  do  with  the  materials  used  in 
the  operation  of  the  machine"." 

The  opinion  deals  only  indirectly  with  the  intricacies  by  which 
the  opposing  contention  is  sought  to  be  supported.  By  way  of 
dismissal  rather  than  of  refutation  it  says  that  the  meaning  of  the 
statute  "is  so  plain  that  to  argue  it  would  obscure  it".»  It  is  all 
too  true  that  the  argument  on  behalf  of  the  patentee's  contention 
has  been  obscure.  But  in  Henry  v.  A.  B.  Dick  Co.,  the  argument 
was  sufficient  to  convince  a  majority  of  the  justices  sitting  in  the 
case^o  of  the  validity  of  the  contention  which  a  majority  of  the 

'243  U.  S..  at  p.  512.  ~~  ~~  " 

•243  U.  S..  at  p.  513. 

'243  U.  S..  at  p.  512. 

•243  U.  S..  at  p.  512. 

•243  U.  S..  at  p.  513. 

"Only  seven  judges  participated  in  the  decision  of  Henry  r.  A  B 
TqT?  S  ^^^  .^^sV^'-^s  argued  October  27.  1911,  and  decided  March  11. 
1912.  Mr.  Justice  Harlan  died  October  14.  1911.  and  the  commission  of 
f'^,5"c^essor,    Mr.    Justice    Pitney,    was    not    recorded    until    March    13. 

11  \^^-  ^°!"*^  J"^^-^?"  ^!:a  J"^*'<^^  ^^y  ^'^  "o^  ^'^ar  the  argument  nor 
take  part  in  the  decision.  The  case  was  decided  therefore  by  a  majority 
ot  tour  to  three  Mr.  Justice  Lurton  wrote  the  majority  opinion.  With 
him  concurred  Justices  Holmes.  McKenna  and  Van  Devanter  Chief 
Justice  White  wrote  the  dissenting  opinion.  With  him  concurred"  Justices 
Lamar  and  Hughes.  The  far-reaching  importance  of  the  decision  would 
seem  to  suggest  the  propnety  of  adopting  for  such  cases  some  canon 
similar  \o  the  one  that  a  statute  will  not  be  declared  unconstitutional 
except  by  a  majority  of  the  full  bench.  Had  the  Court  postponed  a 
decision  until  nine  judges  could  have  participated  in  it.  the  minority  would 
5^^T  c  "?*^i,  o*"^^^"*^-  '"  ^^"^''  ^'-  O'l^onnell,  decided  May  26.  1913, 
Xxn.-  T  '  J  P-  ^*-  ^^^'  Justices  Day  and  Pitney  voted  with  Justices 
White.  Lamar  and  Hughes  and  against  Justices  McKenna,  Holmes.  Lurton 
and  Van  Devanter  on  the  question  of  the  validity  of  a  patentee's  attempt 
to  limit  the  price  at  which  patented  articles  might  be  sold  at  retail.  While 
this  case  was  distinguished  from  the  Dick  case,  the  problems  involved 
in  the  two  cases  had  important  points  in  common,  and  the  four  judges  who 
constituted  the  majority  in  the  Dick  case  made  up  the  minority  in  the 
Bauer  case.  All  doubt  as  to  the  opinions  of  Justices  Day  and  Pitney  is 
removed  by  the  fact  that  in  the  Picture  Patents  case"  they  voted  to 
overrule  the  Dick  case.  They  with  the  Chief  Justice  and  Justices 
Brandeis,  Clarke  and  McReynolds  constituted  the  majority  in  the  Picture 
Patents  case.  Mr.  Justice  Holmes  wrote  the  dissenting  opinion  which  was 
concurred  in  by  Justices  McKenna  and  Van  Devanter. 
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full  bench  now  rejects.    It  therefore  merits  a  more  minute  analysis 
than  it  receives  in  the  opinion  of  Mr.  Justice  Clarke. 

II. 

The  claim  of  the  patentee  may  be  stated  as  follows.  The  statute 
by  its  terms  grants  him  the  exclusive  right  to  make,  use  and  vend 
the  invention.  "Exclusive"  is  a  term  of  prohibition.  What  the 
patent  gives  is  the  right  to  exclude  others  from  making,  using  and 
vending  the  invention.  This  right  of  the  patentee  to  exclude  others 
from  the  use  of  the  invention  is  not  granted  by  the  copyright  statute 
to  the  owner  of  the  copyright."  The  patent  statute  therefore  con- 
fers greater  rights  than  does  the  copyright  statute.  The  right 
to  exclude  others  from  using  the  invention  is  a  right  which  is  dis- 
tinct from  that  to  exclude  them  from  making  or  vending  it." 

The  patentee's  right  to  manufacture  or  to  sell  or  use  what  he 
has  manufactured  is  not  the  creature  of  the  patent.  If  there  were 
no  patent  statute  he  would  have  these  rights  under  the  law  of 
the  state  with  respect  to  any  article  not  under  the  ban  of  state 
law.  But  his  neighbor  would  have  the  same  right  to  manufacture, 
sell  and  use  similar  articles.  The  patent  statute  cuts  off  this  right 
of  his  neighbor  and  gives  to  the  patentee  the  right  to  enforce  these 
prohibitions  against  his  neighbor.     This  right  of  the  patentee  to 

"The  pertinent  words  of  the  copyright  statute  are  as  follows:  "shall 
have  the  exclusive  right:  (a)  To  print,  reprint,  publish,  copy,  and  vend 
the  copyrighted  work".    9  U.  S.  Comp.  Stat.   (1916)  §  9517. 

"In  Bobbs- Merrill  Co.  v.  Straus  (1908)  210  U.  S.  339,  at  p.  345,  28 
Sup.  Ct.  722,  Mr.  Justice  Day,  in  an  opinion  from  which  there  was  no 
dissent,  said: 

"If  we  were  to  follow  the  course  taken  in  the  argument, 
and  discuss  the  rights  of  a  patentee,  under  letters  patent,  and 
then,  by  analogy,  apply  the  conclusions  to  copyrights,  we 
might  greatly  embarrass  the  consideration  of  a  case  under 
letters  patent,  when  one  of  that  character  shall  be  presented 
to  this  court. 

We  may  say  in  passing,  disclaiming  any  intention  to  indicate 
our  views  as  to  what  would  be  the  rights  of  parties  in  circum- 
stances similar  to  the  present  case  under  the  patent  laws,  that 
there  are  diflferences  between  the  patent  and  copyright  statutes 
in  the  extent  of  the  protection  granted  by  them." 

And  in  Bauer  v.  O'Donnell,  supra,  footnote  10,  at  pp.   13-14,  the  same 

justice  said: 

"It  is  apparent  that  the  principal  difference  in  the  enact- 
ments lies  in  the  presence  of  the  word  'use'  in  the  patent  statute 
and  its  absence  in  the  copyright  statute.  An  inventor  has  not 
only  the  exclusive  right  to  make  and  vend  his  invention  or 
discovery,  but  he  has  the  like  right  to  use  it.  and  when  a 
case  comes  fairly  within  the  grant  of  the  right  to  use,  that  use 
should  be  protected  by  all  means  properly  within  the  scope 
of  the  statute." 


II 
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exclude  others  is  a  right  antagonistic  to,  and  superior  to,  rights 
normally  accruing  to  owners  of  chattels  under  state  law. 

When  the  patentee  sells  a  patented  machine,  he  does  not  sell 
his  right  to  exclude  others  from  the  use  of  the  invention.  The 
purchaser  of  the  machine  acquires  no  right  to  exclude  others  from 
the  use  of  the  invention.  He  acquires  title  to  the  machine.  This 
title  passes  by  the  law  which  governs  the  sale  of  chattels,  the  law 
of  the  state.  This  law  permits  one  who  by  purchase  becomes 
owner  of  a  machine  to  use  it  in  any  way  not  forbidden  by  that 
law.  But  such  right  of  user  is  in  conflict  with  the  right  of  the 
patentee  to  exclude  others  from  all  use  of  the  invention.  Which 
right  shall  yield?  Plainly,  if  the  patentee  sells  a  machine  without 
reservation,  he  must  be  assumed  to  consent  that  the  right  to  use 
the  machine  shall  be  governed  by  the  law  of  the  state,  and  that 
the  machine  is  thereby  freed  from  the  monopoly  of  user  granted 
by  the  patent.  But  if  he  stipulates  that  he  is  not,  by  the  mere 
sale  of  the  machine,  parting  with  his  rights  under  the  patent  law, 
he  still  retains  those  rights.  The  purchaser  must  then  justify  any 
use  of  the  machine  by  showing  that  the  patentee  has  relinquished 
some  or  all  of  his  patent  right  to  exclude  others  from  using  the 
patented  invention. 

When  a  purchaser  cannot  justify  an  infringing  use  by  impli- 
cation of  consent  of  the  patentee  from  the  sale  of  the  patented 
article,  his  only  defense  must  be  some  express  consent.  If  his 
only  proof  of  such  consent  shows  that  the  patentee  did  not  con- 
sent to  the  particular  use  which  he  is  making,  he  is  using  the 
article  in  violation  of  the  patentee's  right  to  exclude  him  from  using 
it.  He  is,  therefore,  liable  to  a  suit  for  infringement.  One  who 
knowingly  aids  him  in  such  use  is  liable  to  a  suit  for  contributory 
infringement. 

The  essence  of  the  patentee's  claim  is  that  he  has  never  parted 
with  his  right  under  the  patent  to  exclude  others  from  the  use  in 
question.  It  is  not  the  case  of  a  transfer  or  relinquishment  of  the 
patentee's  right,  with  a  promise  in  return  from  the  transferee 
to  refrain  from  certain  uses  of  the  patented  article,  but  it  is  a  case 
of  the  absence  of  a  transfer  or  relinquishment  of  the  patent  right. 
The  license  restriction  is  not  in  form  a  promise  from  the  purchaser 
of  the  article.  He  made  no  express  promise  other  than  the  one  to 
pay  for  the  machine  or  to  pay  royalties  for  its  use.  He  merely 
received  a  notice  informing  him  that  the  article  was  patented  and 
that  the  patentee  in  selling  it  relinquished  none  of  his  rights  to 
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exclude  the  purchaser  from  using  it,  except  the  right  to  exclude 
from  using  it  with  the  materials  specified  by  the  patentee. 

This  position  is  necessarily  based  on  the  assumption  that  the 
right  to  exclude  from  use  given  by  the  patent  statute  is  not  a 
single,  indivisible  right  which  must  be  retained  in  toto  or  parted 
with  in  toto.  The  patentee  must  maintain  that  the  statute  gives  him 
a  congeries  of  many  separate  and  distinct  rights,  a  composite, 
rather  than  a  simple,  right.  He  has  a  right  to  exclude  others  from 
using  in  Chicago,  plus  a  right  to  exclude  them  from  using  in 
New  York,  plus  separate  and  distinct  rights  to  exclude  from  use 
in  each  of  all  the  other  territorial  divisions  of  the  country.  He 
has  a  right  to  exclude  from  use  on  Mondays,  plus  a  right  to  ex- 
clude on  Tuesdays,  etc.;  a  right  to  exclude  from  use  for  a  year, 
plus  a  right  to  exclude  for  the  succeeding  year,  ete.  The  patentee 
has  a  right  to  exclude  others  from  use  with  supplies  manufactured 
by  the  patentee,  plus  a  right  to  exclude  from  use  with  supplies 
manufactured  by  a  single  named  competitor  of  the  patentee,  etc. 
If  what  the  patent  law  grants  is  a  bundle  of  an  indefinite  number  of 
separate  rights  to  exclude  from  separate  specific  uses,  and  if  the 
patentee  may  part  with  one  of  these  rights  and  still  retain  the  others, 
ii  would  seem  to  follow  that  any  specific  right  of  user  not  per- 
mitted by  the  patentee  remains  under  the  protection  of  his  mon- 
opoly. 

The  refusal  of  the  patentee  to  permit  some  particular  use 
may  leave  a  situation  of  restraint  of  trade.  But  the  same  situa- 
tion exists  where  the  patentee  retains  his  right  to  exclude  others 
from  all  forms  and  manner  of  use.  If  the  owner  of  a  patent  on  a 
mechanism  for  feeding  films  parts  with  none  of  his  rights  to  ex- 
clude others  from  using  that  mechanism,  he  then  restrains  all  others 
from  using  the  mechanism  with  any  films  whatever.  If  he  chooses 
to  use  his  mechanism  only  with  films  made  by  himself,  there  is 
no  trade  in  films  made  by  others  to  be  used  with  his  mechanism. 
The  patentee  then  necessarily  controls  all  the  films  that  can  be 
used  with  the  machine.  If  one  chooses  to  call  this  a  monopoly 
over  materials  not  covered  by  the  patent,  it  is  only  a  monopoly 
over  the  use  of  such  materials  with  the  patented  mechanism. 
Since  the  materials  cannot  be  used  with  the  mechanism  unless 
the  mechanism  be  used  with  the  materials,  the  complete  monopoly 
over  the  use  of  the  mechanism  inevitably  involves  a  monopoly 
over  the  use  of  materials  with  the  mechanism.  In  this  monopoly 
the  patentee  is  protected  if  he  relinquishes  no  part  of  his  right  to 
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exclude  others  from  every  use  of  the  mechanism."  If  his  right  to 
exclude  others  is  an  aggregate  of  many  separate  rights,  and  he, 
by  licensing  only  a  particular  use  of  the  mechanism,  parts  with 
only  one  of  his  monopoly  rights,  he  still  retains  the  others.  Those 
which  he  retains  remain  under  the  protection  of  the  patent  mon- 
opoly because  they  have  not  been  parted  with.  He  has  not  sought 
to  create  any  new  rights  by  private  contract.  He  has  merely  re- 
frained from  parting  with  old  rights  created  by  the  patent. 

III. 

Such  is  the  patentee's  claim  stated  most  favorably  to  him.  And 
the  theory  underlying  the  claim  seems  to  have  been  supported  by 
the  majority  opinion  in  Henry  v.  A.  B.  Dick  Co}*  The  facts  of 
that  case  were  substantially  similar  to  those  of  the  Picture  Patents 
case.  A  patentee  of  a  mimeograph  sold  a  machine  covered  by  the 
patent.  The  machine  bore  a  plate  stating  that  the  machine  was  sold 
with  the  license  restriction  that  it  might  be  used  only  with  the 
stencil  paper,  ink  and  other  supplies  made  by  the  patentee.  The 
Supreme  Court  sustained  an  injunction  issued  against  the  de- 
fendant restraining  him  from  selling  ink  to  the  owner  of  the  ma- 
chine for  use  thereon.  The  majority  opinion  was  written  by  Mr. 
Justice  Lurton  who  had  in  1896.  when  circuit  judge,  written  the 
opinion  in  the  so-called  Button-Fastener  case."  This  case  in  the 
circuit  court  of  appeals  is  commonly  regarded  as  the  leading  one 
in  favor  of  the  contention  of  the  patentee.  Eight  years  later. 
Judge  (now  Justice)  Van  Devanter  sustained  the  same  contention 
"Continental   Paper   Bag   Co.   v.   Eastern   Paper   Bag   Co.    (1908)    210 

"Thus,  there  are  several  substantive  rights,  and  each  is  the 
subject  of  subdivision,  so  that  one  person  may  be  permitted 
to  make,  but  neither  to  sell  nor  use  the  patented  thing.  To 
another  may  be  conveyed  the  right  to  sell,  but  within  a  limited 
area,  or  for  a  particular  use,  while  to  another  the  patentee  may 
grant  only  the  right  to  make  and  use,  or  to  use  only  for  specific 
purposes."  (224  U.  S.,  at  p.  46). 
Earlier  in  the  opinion  it  is  said : 

"If  it  be  a  license  to  use,  it  operates  onJy  as  a  right  to  use 
without  being  liable  as  an  infringer.  If  a  licensee  be  sued,  he 
can  escape  liability  to  the  patentee  for  the  use  of  his  invention 
by  showing  that  the  use  is  within  his  license.  But  if  his  use 
be  one  prohibited  by  the  license,  the  latter  is  of  no  avail  as  a 
defense.  *  ♦  ♦  if  the  right  of  use  be  confined  by  specific 
restriction,  the  use  not  permitted  is  necessarily  reserved  to  the 
patentee.  If  that  reserved  control  of  use  of  the  machine  be 
violated,  the  patent  is  thereby  invaded."     (224  U.   S.,  at  pp. 

"Heaton-Peninsular   Button-Fastener   Co.   v.   Eureka   Specialty   Co.    (6 
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in  the  circuit  court  of  appeals  case  of  National  Phonograph  Co.  v. 
Schlegel.^* 

The  majority  opinion  in  the  Dick  case  says  that  the  precise 
question  involved  has  never  been  decided  by  the  Supreme  Court. 
The  minority  opinion,  however,  insists  that  many  adjudications 
of  the  Supreme  Court  "directly  refute  the  existence  of  a  supposed 
right  of  extension  by  contract  of  the  patent  laws""  and  are  there- 
fore in  conflict  with  the  doctrine  laid  down  by  the  majority.  An 
examination  of  the  cases  cited  in  support  of  this  contention  shows 
that  they  do  not  relate  to  restrictions  on  the  use  of  patented  articles. 
They  are  cases  of  conditional,  rather  than  partial,  exclusion.  They 
involve  obligations  to  do  positive  acts  such  as  the  payment  of  roy- 
alties" or  of  an  annuity,"  or  an  agreement  to  use  one's  best  efforts 
to  introduce  the  invention."     The  cases  established  merely  that 

"(8  C.  C.  A.  1904)  128  Fed.  733. 
"224  U.  S..  at  p.  56. 

"Wilson   V.    Sandford    (1850)    51    U.    S.   99;    Dale   Tile   Mfg    Co    v 
Hyatt  (1888)    125  U.  S.  46,  8  Sup.  Ct.  756.  ^' 

"Hartshorn  v.  Day  (1856)  60  U  S.  211. 

"Albright  V.  Teas  (1882)  106  U.  S.  613,  1  Sup.  Ct.  550.  From  several 
other   opinions   of   the   Supreme   Court,   Chief   Justice   White   quotes   ex- 

V\^aco\  °^c  ^t^t'^^c.  ^%  ^^^^^^-  '^^^*  quoted  from  Bloomer  v.  McQuewan 
(1852)  55  U.  S.  539,  as  Mr.  Justice  Lurton  points  out,  was  made 
with  reference  to  a  purchase  of  the  patented  article,  subject  to  no  speci- 
fied limitation  on  the  right  of  use.  The  case  held  that  "a  party  who  had 
purchased  the  right  to  use  a  planing  machine  during  the  period  to  which 
the  patent  was  first  limited,  was  entitled  to  continue  to  use  it  during  the  ex- 
tension authorized"  by  a  special  act  of  Congress  "unless  there  is  something 
in  the  language  of  the  law  requiring  a  different  construction."  (55  U.  S., 
at  pp.  550-551).  That  this  is  not  the  law  where  the  original  conveyance 
from  tlie  patentee  expressly  stipulates  that  the  rights  acquired  by  the 
licensee  are  limited  to  the  original  term  of  the  patent  is  the  holding  of 
the  unanimous  Court  in  Mitchell  v.  Hawley   (1872)  83  U    S    544 

Kecler  v.  Standard  Folding  Bed  Co.  (1895)  157  U.  S.  659.  15  Sup. 
Ct.  738,  on  which  the  Chief  Justice  also  relies,  involved  a  restriction  on 
the  territory  in  which  a  licensee  might  sell.  The  Court  held  that  such 
territorial  restriction  on  the  licensee  did  not  bind  a  purchaser  from  the 
licensee  and  that  such  purchaser  was  free  to  resell  wherever  he  chose. 
One  having  a  license  to  sell,  who  complies  with  the  terms  of  his  license, 
passes  an  unqualified  title  to  the  article.  Such  a  decision  has  no  bearing 
on  the  question  whether  a  licensee  who  has  not  complied  with  the  terms 
of  his  license  can  be  sued  for  infringement— which  was  the  question  in 
the  Dick  case. 

In  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  (1902)  185  U.  S. 
&2,  22  Sup.  Ct.  681,  the  covenants  of  the  licensee  were  (1)  to  pay 
a  royalty;  (2)  not  to  transfer  or  assign  the  license  without  the  consent 
of  the  patentee;  and  (3)  that  the  license  might  be  revoked  for  failure 
to  manufacture.  The  suit  was  held  to  be  one  rising  under  the  patent 
laws,  but  in  a  dictum  the  opinion  stated  that  a  suit  for  breach  of  any 
of  the  three  conditions  would  not  involve  any  question  under  the  patent 
law.  A  suit  for  breach  of  the  first  or  third  condition  would  be  one  for 
failure   to   perform   positive   undertakings.     The    second   condition,   it   is 
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when  the  patentee  claims  from  a  purchaser  a  duty  to  do  something, 
his  claim  is  founded  in  contract  and  not  on  the  patent  right.  They 
have  no  bearing  on  the  question  whether  the  claim  of  a  duty  to 
refrain  from  doing  something  is  based  on  the  patent  right  to  ex- 
clude the  purchaser  from  the  use  which  he  is  making.  It  is  agreed 
that  the  patent  confers  on  the  patentee  no  right  to  compel  others 
to  act.  It  gives  rights  to  restrain  others  from  acting,  and  it  was 
a  right  of  this  character  which  the  patentee  was  seeking  to  enforce 
both  in  the  Dick  case  and  in  the  Picture  Patents  case.  The  dis- 
senting opinion  in  the  Dick  case  seems  unhappy  in  its  failure  to 
recognize  that  the  question  presented  had  not  previously  been 
passed  upon  by  the  Supreme  Court. 

Though  the  precise  question  had  not  been  previously  passed 
upon  by  the  Supreme  Court,  there  were  precedents  in  favor  of 
the  patentee's  contention  that  his  right  to  exclude  others  from  use 
of  the  invention  is  not  a  single,  indivisible  right.  In  Mitchel  v. 
Hawley^^  the  patentee  through  his  licensee  restricted  the  use  of 
purchasers  of  machines  to  the  original  term  of  the  patent.  When 
the  original  term  had  expired  and  the  patent  had  been  renewed, 
previous  purchasers  of  machines  were  restrained  from  continuing 
their  use  of  the  madhines.  The  basis  of  the  decision  was  that  the 
machines  had  not  been  withdrawn  "indefinitely  from  the  operation 

true,  imposes  a  negative,  not  a  positive,  duty.  But  the  duty  could  arise 
only  after  the  patentee  had  parted  with  some  of  his  patent  rights  by 
contract.  For  a  suit  to  be  one  for  infringement  of  a  patent  right,  it 
must  be  one  that  might  have  been  maintained  had  the  patentee  not  parted 
with  any  of  his  patent  rights.  Conditions  imposed  on  the  enjoyment  of 
the  right  to  use  in  any  way  whatsoever  are  to  be  distinguished  from  re- 
strictions on  the  kind  of  use  permitted. 

The  passages  quoted  by  the  Chief  Justice  from  the  opinions  in  the 
Keeler  and  Wooden  Pipe  cases,  abstracted  from  the  situations  to  which 
they  had  reference,  seem  pertinent  to  the  point  for  which  they  are  cited. 
But  the  cases  do  not  involve  the  question  before  the  Court  in  the  Dick 
case.  They  related  to  restrictions  on  the  right  to  make  or  vend  and 
not  on  the  right  to  use.  The  infringement  claimed  in  the  Dick  case  and 
the  Picture  Patents  case  was  not  for  unauthorized  sale  or  manufacture 
but  for  unauthorized  use.  Whether  an  article  has  been  released  from  the 
patentee's  monopoly  of  sale  presents  questions  entirely  different  from 
those  involved  in  deciding  whether  it  has  been  released  from  the  patentee's 
monopoly  of  use.  This  distinction  was  pointed  out  in  the  cases  cited  in 
footnote  12,  supra.  Chief  Justice  White  doubtless  would  not  deny  the 
distinction.  It  is,  however,  not  important  for  him  in  the  particular  case, 
since  he  holds  that  restrictions  on  the  use  of  materials  with  a  patented 
machine  are  not  restrictions  on  the  use  of  the  machine,  and  that,  there- 
fore, the  question  before  the  Court  does  not  involve  the  patentee's  monopoly 
of  use.  But,  if  this  position  were  well  taken,  it  would  dispose  of  the 
case,  since  the  patentee  does  not  claim  that  his  exclusive  right  to  make 
or  vend  has  been  infringed. 

'^Supra,  footnote  20. 
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of  the  franchise  secured  by  the  patent."^''  This  case  establishes 
that  the  right  of  the  patentee  to  exclude  others  from  use  may  be 
relinquished  for  a  term  and  retained  for  a  succeeding  term.  Rub- 
ber Co.  v.  Goodyear'^  recognizes  a  similar  division  as  to  the  place 
of  use  and  the  purpose  of  use.  Chief  Justice  White  in  his  dis- 
senting opinion  in  the  Dick  case  does  not  question  these  precedents. 
They  involve,  he  says,  a  transfer  by  the  patentee  of  only  a  part  of 
his  rights.  The  Dick  case,  he  insists,  involved  a  conveyance  of 
all  the  rights  covered  by  the  patent.  This  of  course  was  to  assume 
the  very  point  at  issue. 

We  come  to  the  nub  of  the  controversy  when  we  find  Mr. 
Justice  Lurton  making  a  contrary  assertion. 

"The   property   right   to   a   patented   machine   may 

pass  to  a  purchaser  with  no  right  of  use,  or  with  only 

the  right  to  use  in  a  specified  way,  or  at  a  specified 

place,  or  for  a  specified  purpose. 

***** 

there  is  no  difference,  in  principle,  between  a  sale 
subject  to  specific  restrictions  as  to  the  time,  place 
or  purpose  of  use  and  restrictions  requiring  a  use 
only  with  other  things  necessary  to  the  use  of  the 
patented  article  purchased  from  the  patentee.  If 
the  violation  of  the  one  kind  is  an  infringement,  the 
other  is  also."'* 

This  is  reinforced  by  quotation  from  Judge  Van  Devanter's  opin- 
ion in  National  Phonograph  Co.  v.  Schlegel: 

"to  the  extent  that  a  sale  is  subject  to  any  restriction 
upon  the  use  or  future  sale  the  article  has  not  been 
released  from  the  monopoly,  but  is  within  its  limits, 
and,  as  against  all  who  have  notice  of  the  restriction, 
is  subject  to  the  control  of  whoever  retains  the  mo- 
nopoly. This  results  from  the  fact  that  the  monopoly 
is  a  substantial  property  right  conferred  by  law  as  an 
inducement  or  stimulus  to  useful  invention  and  dis- 
covery, and  that  it  rests  with  the  owner  to  say  what 
part  of  this  property  he  will  reserve  to  himself  and 
what  part  he  will  transfer  to  others,  and  upon  what 
terms  he  will  make  the  transfer."'* 

"83  U.  S.,  at  p.  551. 

"(1869)  76  U.  S.  788. 

"224  U.  S.,  at  pp.  24,  35-36. 

■224  U.  S.,  at  p.  39.    Quoted  from  128  Fed.,  at  p.  735. 
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Reference  is  also  made  to  the  Paper  Bag  case,"  which  allows  the 
patentee  to  restrain  all  others  from  any  use  whatever,  even  though 
the  patentee  did  not  use  the  invention  himself.  "This  larger  right", 
continues  Mr.  Justice  Lurton,  "embraces  the  lesser  of  permitting 
others  to  use  upon  such  terms  as  the  patentee  chooses  to  pre- 
scribe."" In  view  of  the  other  statements  from  the  opinion,  quoted 
above,  it  seems  that  what  the  learned  justice  means  is  that  this 
larger  right  embraces  the  lesser  of  restraining  others  from  use 
except  upon  such  terms  as  the  patentee  chooses  to  prescribe. 
And  this  would  mean  that  any  use  other  than  the  one  permitted 
by  the  license  is  a  use  not  granted  and  so  a  use  reserved  by  the 
patentee.  The  opinion  clearly  seems  to  stand  for  the  proposition 
that  the  patentee's  right  to  exclude  others  from  using  is  an  aggre- 
gate of  separate  rights  to  exclude  others  from  using  in  particular 
ways  or  with  particular  materials,  and  that  a  license  restriction 
on  use  is  a  retention  of  all  rights  to  exclude  the  licensee  from  use, 
with  the  exception  of  the  right  to  exclude  from  the  particular  use 
licensed. 

From  this  it  would  seem  to  follow  that  it  matters  not  to  what 
extent  the  patentee  restricts  the  use.  Any  use  whatever  beyond  the 
one  specifically  permitted  is  one  of  the  innumerable  uses  which 
the  patent  gives  the  patentee  the  right  to  exclude  others  from  en- 
joying. There  are,  however,  other  portions  of  the  opinion  which 
cast  doubt  upon  the  inference  that  Mr.  Justice  Lurton  means  to  as- 
sert that  the  right  of  the  patentee  to  exclude  from  any  use  not 
licensed  is  absolute  and  unqualified.  After  saying  that  "If  the  use 
is  one  not  permitted,  it  is  plainly  an  infringing  use",  he  continues  : 

"If  then,  we  assume  that  the  violation  of  re- 
strictions upon  the  use  of  a  machine  made  and  sold  by 
the  patentee  may  be  treated  as  infringement,  we  come 
to  the  question  of  the  kind  of  limitation  which  may  be 
lawfully  imposed  upon  the  purchaser. 

*  *  *  *  ♦ 

Where,  then,  is  the  line  between  a  lawful  and  an 
unlawful  qualification  upon  the  use?  This  is  a  ques- 
tion of  statutory  construction."" 

The  learned  justice  here  seems  to  pass  from  the  notion  that  a 
license  restriction  is  a  refusal  to  relinquish  the  right  to  exclude 
from  the  uses  not  licensed,  and  to  take  up  the  notion  that  the 

"Supra,  footnote  13. 
"224  U.  S.,  at  p.  35. 
"224  U.  S..  at  p.  26. 
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restriction  is  a  limitation  on  the  purchaser  in  his  exercise  of  rights 
received  from  the  patentee. 

This  latter  notion  is  inconsistent  with  the  holding  in  the  case 
that  the  cause  of  action  arose  under  the  patent  law  and  not  under 
the  general  law  relating  to  contracts.  For,  unless  the  right  claimed 
to  be  infringed  is  a  part  of  the  patent  monopoly  not  relinquished 
by  the  patentee,  it  is  not  a  right  granted  by  the  patent  but  is  a 
right  acquired  by  the  patentee  in  some  other  manner.  Whereas,  if 
the  right  alleged  to  be  infringed  is  a  part  of  the  patent  monopoly 
not  relinquished  by  the  patentee,  and  the  patentee  may  retain  any 
part  of  the  monopoly  that  he  chooses,  there  remains  no  field  for 
inquiry  whether  the  retention  of  the  part  in  question  is  lawful  or 
unlawful.  If  the  jurisdiction  of  the  Court  had  not  depended  upon 
the  holding  that  the  action  was  for  infringement  of  the  patent 
right,  it  might  have  been  legitimate  to  consider  the  question 
whether  the  "qualification  upon  the  use"  was  lawful,  considered 
as  a  qualification  imposed  by  contract.  The  opinion  might  then 
have  proceeded  upon  two  distinct  grounds.  But  as  the  case  came 
before  the  Court,  the  inquiry  entered  upon  seems  illegitimate  and 
logically  opposed  to  the  ground  upon  which  jurisdiction  was  ac- 
quired and  exercised. 

In  considering  what  "kind  of  limitation  may  be  lawfully  imposed 
upon  the  purchaser",  the  opinion  first  states  that  "the  purchaser 
must  have  notice  that  he  buys  with  only  a  qualified  right  of  use".** 
This  must  refer  to  the  purchaser  of  the  machine.  It  means  only 
that  there  must  be  a  statement  that  the  purchaser  of  the  machine  is 
not  admitted  to  the  unqualified  right  to  use  the  machine,  in  order 
to  rebut  the  implication  which  would  otherwise  be  implied  from 
its  sale.  This  has  nothing  to  do  with  the  lawfulness  of  the  "lim- 
itation". It  applies  merely  to  the  method  by  which  the  patentee 
must  indicate  that  a  contract  relating  to  the  patented  article  is  not 
a  contract  relating  to  the  intangible  right  granted  by  the  patent. 

The  only  other  limitation  suggested  by  the  opinion  is  equally 
inapposite.  It  is  conceded  that  "there  are  limitations  upon  the 
right  of  vending  and  using  a  patented  machine".'"  But  the  right 
to  vend  and  the  right  to  use  the  article  do  not  arise  from  the  patent 
law.  What  that  law  gives  is  the  right  to  exclude  others  from  vend- 
ing and  using.  The  reason  given  in  the  opinion  why  the  particular 
restriction  in  question  was  reasonable  and  lawful  is  that  the  patent 

•224  U.  S.,  at  p.  26. 
"224  U.  S.,  at  p.  29. 
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statute  contains  no  restraint  upon  the  patentee's  right  to  exclude 
others  from  use  and  that  "Arguments  based  upon  suggestions  of 
pubhc  policy  not  recognized  in  the  patent  laws  are  not  relevant."" 
This  is  to  reiterate  that  the  restriction  of  use  in  question  was  a 
reservation  of  part  of  the  monopoly  granted  by  the  patent.    While 
the  Court,  then,  will  inquire  whether  the  qualification   imposed 
on  the  use  is  lawful,  the  answer  will  be  in  the  affirmative  if  the 
restriction  is  a  reservation  of  the  monopoly  granted  by  the  patent 
The  only  limitations  that  can  be  held  unlawful  are  those  which  are 
not  reservations  of  the  patent  monopoly.    So,  after  all,  we  have  but 
the  smgle  question  whether  the  restriction  was  a  reservation  of 
the  patent  right  or  a  collateral  contract.    And  the  answer  to  this 
depends  upon  whether  the  right  of  the  patentee  to  exclude  others 
from  use  is  a  divisible  or  indivisible  one." 

"224  U.  S.,  at  p.  35.  ' 

*^i!y\!t  '^"*-'"-  °^  I  "''^f  ^'^  *^«  ^cl^  case  in  25  Harvard  Law  Rev   Ml 
takes  the  position  that  though  it  is  established  thar'Ue  patemee's  riehtl 
to  exclude  are  separable",  nevertheless  "the  valid  ty  of  C   actual   con 
dition  imposed  is  a  distinct  question".     Continuing,  the  note  says : 
"The   question   here    is,    whether    under   the    general    law   of 
restraint  of  trade  the  contracts.  excUiding  competitfoniiT  un- 
patented supplies,  are  illegal;  not  whethe?  restrictions  on  ?he 

st^r^tlr^f '!"'''"'"  "^"->^^  ••"P^^^^-  By  no  possible  con! 
fn^nV^  °^  *^^  'T^""}  "^^*  *°  ^^^'"^«  others  from  the 
n^fifi  3  '  %l  ^"  '"^?^'  monopoly  in  ordinary  commodities  be 
justified  The  principal  case.  then,  is  a  holding  that  the 
monopoly  m  the  unpatented  articles  was  reasonable." 

r\2\  /"^^   readily  be   agreed   that   under   no   construction   of   the   t)atent 
nght  can  an  illegal  monopoly  in  ordinary  commodities  be  just  fied      fiCt 

of^  the"paL^"a^'I ^undefl"'"  '"^^^^  "^^^  ^T"^  "P°"  i  const ruc^on 
«o»J!!f  ^  1  ".  """^"^  t^*^  construction  adopted  by  the  Court    the 

patentees    monopoly    m    question    is   a    separable   part    of    the    monooolv 

feirTlitv  is''    o'tS.' w  h\^^?.  ''  ''  "°*  •"^^''  b^^^"^^  the  question  of  its 
legality  is  to  be  tested   by  the -patent   act   and  not  by   the  general   law 
governing  contracts     If.  however,  the  patentee's  mono^ly  in^quesJion  U 
not  a   reservation  of   a  part  of  his  patent   monopoly,  ^en  "the  vaHdiS 
of   the   actual   condition    imposed"   is    dependent   on     he   general   law   of 
restraint  of  trade  and  "is  a  distinct  question".     In  deciding  this  dirtinct 
question,  the  Court  may  hold  the  condition  reasonable  and^herefore^o 
n  restraint  pf  trade     But  even  so,  its  breach  is  not  an  infringement  of 
he  patent  nght.     Of  course  the  federal  courts  have  jurisdSdon  to  de- 
ermme  whether  under  the  patent  act  the  license   restriction    n  question 
IS   a   reservation   of   a   portion   of   the   patent   monopoly   or  Tco  latera" 
contract      But  they  can  grant  the  remedies  for  infringement  on?y  after 
5f  th^"n  7  ;^^*  '^'  hcense   restriction   was  a   reservation   of  a  ^nion 
?n  ♦?•  T^?  u"*   monopoly.     The  question   certified   to   the   Supreme   Court 
in  the  Dick  case  was:     "Did  the  acts  of  the  defendants  constitute  con- 
tributory  infringement    of    the   complainant's    patents?"      (224   U     S     at 
p.  12).   .That  question  the  majority  answered  in  the  affirmative,  thereby 
necessanly  holding  that  the  patentee  had  not  parted  with  his  patent  right 
to   exclude   the   purchaser   of    the   mimeograph    from    using   it    with    ink 
purchased    from   the   defendants.      For   suggestions   why   an   inquiry   into 
the  character  and  extent  of  the  restraint  of  trade  imposed  by  the  license 
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There  is  no  disagreement  among  the  judges  that  the  patent  right 
to  exclude  others  from  use  is  divisible  with  respect  to  restrictions 
as  to  the  time,  place  and  purpose  of  use."  On  what  grounds,  then, 
is  it  to  be  declared  that  the  right  is  not  equally  divisible  with  respect 
to  other  restrictions  on  the  use? 

Both  the  Chief  Justice  and  Mr.  Justice  Clarke  avoid  the  neces- 
sity of  meeting  this  issue  when  they  insist  that  the  license  restric- 
tions in  question  are  not  restrictions  on  the  use  of  the  machine,  but 
en  the  use  of  materials  with  the  machine.  But  may  it  not  equally 
well  be  said  that  the  restrictions  which  have  been  sustained  as 
reservations  of  the  patent  right  have  been  restrictions,  not  on  the 
use  of  the  machine,  but  on  the  time,  place  and  purpose  of  using  the 
machine?  The  patent  is  as  silent  with  respect  to  the  time  and 
place  at  which,  and  the  purpose  for  which,  others  may  be  excluded 
from  use,  as  it  is  with  respect  to  the  materials  with  which  others 
may  be  excluded  from  use.  Both  the  dissenting  opinion  in  the 
Dick  case  and  the  majority  opinion  in  the  Picture  Patents  case 
seem  to  assume  that  the  restriction  must  necessarily  be  either 
(i)  a  restriction  on  the  use  of  materials  with  the  machine  or  (2)  a 
restriction  on  the  use  of  the  machine  with  the  materials,  and  that 
if  it  is  one  it  cannot  be  the  other."    In  truth  it  cannot  be  one  with- 


restriction  is  material  in  deciding  whether  or  not  the  restriction  is 
a  reservation  of  a  part  of  the  patent  monopoly,  see.  infra,  pp.  681-684. 

License  restrictions  which  are  not  reservations  of  a  part  of  the  patent 
monopoly  may  be  held  reasonable  and  therefore  not  in  restraint  of  trade, 
although  similar  restrictions  imposed  in  contracts  relating  to  ordinary  chat- 
tels may  be  held  unlawful.  Bement  v.  National  Harrow  Co.  (1902)  186 
U.  S.  70,  22  Sup.  Ct.  747,  was  an  action  brought  in  a  state  court  for  dam- 
ages accruing  from  the  violation  of  a  price-fixing  agreement  connected 
with  a  license  to  manufacture  and  sell  patented  articles.  The  contracts 
related  to  interstate  commerce,  and  the  case  was  taken  to  the  Supreme 
Court  on  the  question  whether  the  agreements  violated  the  Sherman  Law. 
It  was  held  that  they  did  not.  The  Bement  case  was  distinguished  and 
declared  inapplicable  to  price-fixing  agreements  in  respect  to  the  sale  of 
unpatented  articles  in  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co  (1911) 
220  U.  S.  373.  at  p.  401,  31  Sup.  Ct.  376.  For  decisions  holding  that  price 
restrictions  on  the  resale  of  copyrighted  or  patented  articles  are  not  reser- 
vations of  the  statutory  monopoly,  see  cases  cited  in  footnote  12,  supra, 
and  Straus  v.  Victor  Talking  Machine  Co.  (1917)  243  U.  S.  490,  37  Sup. 
Ct.  412.  That  the  Bement  case  is  not  authority  for  a  doctrine  that  no 
price-fixing  agreement  annexed  to  the  sale  of  a  patented  article  can  be 
obnoxious  to  the  Sherman  Act  is  made  clear  in  Standard  Sanitary  Mfg. 
Co.  V.  United  States  (1912)  226  U.  S.  20,  33  Sup.  Ct.  9.  See  Grosvenor, 
Patent  Rights  and  the  Anti-Trust  Laws,  17  Columbia  Law  Rev.  208. 

"See,  supra,  pp.  670-671 

•*This  cannot  be  the  position  of  Mr.  Justice  Day,  although  he  con- 
curred in  the  majority  opinion  in  the  Picture  Patents  case,  for  in  his 
opinion  in  Bauer  v.  O'Donnell,  supra,  footnote  10,  at  p.  15,  he  said  of  the 
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out  at  the  same  time  being  the  other  also.  The  so-called  monopoly 
which  it  is  alleged  the  license  restriction  gives  the  patentee  in 
articles  not  covered  by  the  patent  is  only  a  monopoly  in  the  use 
of  those  articles  with  the  patented  invention.  And  this  he  has 
because  he  has  a  monopoly  in  the  use  of  the  patented  invention 
with  those  articles  as  well  as  with  all  other  articles.  If  A  is  mar- 
ried to  B,  B  is  married  to  A.  If  A  is  granted  a  monopoly  in  the 
use  of  the  patented  invention  with  particular  articles,  he  is  inev- 
itably granted  a  monopoly  in  the  use  of  those  particular  articles 
with  the  patented  invention.  Otherwise,  if  the  defendant,  when 
sued  for  infringement,  could  show  no  license  at  all,  he  might  defend 
by  alleging  that  he  was  not  using  the  patented  machine  but  was 
merely  using  unpatented  materials  with  the  patented  machine. 

In  support  of  his  position,  Mr.  Justice  Clarke  says  that  "The 
grant  is  of  the  exclusive  right  to  use  the  mechanism  to  produce 
the  result  with  any  appropriate  material"."  Previously  he  says 
that  the  "effect  of  his  patent  is  to  restrain  others  from  *  *  * 
using".««  He  should  therefore  say  that  the  grant  is  of  the  right  to 
exclude  others  from  using  the  mechanism  "with  any  appropriate 
materials".  It  is  then  immaterial  that  "the  materials  with  which 
the  machine  is  operated  are  no  part  of  the  patented  machine".'' 
For  the  patentee  has  nevertheless  the  right  to  exclude  others  from 
usmg  the  machine  with  those  appropriate  materials,  and  this  right 
he  has  not  parted  with,  since  by  an  explicit  reservation  he  has 
rebutted  any  implication  that  by  selling  the  machine  he  relinquishes 
his  entire  right  to  exclude  the  purchaser  from  its  use. 

Mr.  Justice  Clarke  further  lays  down  that  "The  difference  is 
clear  and  vital  between  the  exclusive  right  to  use  the  machine  which 

Dick  case:  "It  was  under  the  right  to  use  that  the  license  notice  in 
question  was  sustained,  and  it  is  obvious  that  the  notice  in  that  case 
dealt  with  the  use  of  the  machine  and  limited  it  to  use  onhr  whh "he 
paper  ink  and  supplies  of  the  manufacture  of  the  patentee."  Possibly 
Mr.  Justice  McReynoIds  takes  the  same  position,  for  the  statement  of  the 
reporter  in  the  Picture  Patents  case  isThat  "Mr.  JusT.cr  McRfvnolds 
concurs  in  the  result."  (243  U.  S  at  p.  519).  If  his  disagreernem  wi?h 
the  opinion  relates  to  the  premise  that  a  restriction  on  the  use  of  material" 
with  a  machine  is  not  a  restriction  on  the  use  of  the  machine  with  the 
materials,  then  not  more  than  four  members  of  the  Court  favor  the  theory 
on  which  the  opinion  would  lead  us  to  infer  that  the  case  was  decided 
.™t^M  ♦'  ^iwu  ^''''"•?  for  our  quest  for  a  theory  which  would  be 
acceptable  to  all  the  members  of  the  Court  who  agree  that  a  restriction  on 
by  thf  atent  '^  "°*  ^  reservation  of  a  part  of  the  monopoly  granted 

•243  U.  S..  at  p.  512. 
"243  U.  S.,  at  p.  510. 
"243  U.  S.,  at  p.  512. 
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the  law  gives  the  inventor  and  the  right  to  use  it  exclusively  with 
prescribed  materials  to  which  such  a  license  notice  as  we  have  here 
seeks  to  restrict  it".'*  This  comes  near  to  being  mere  play  upon 
words.  This  so-called  "exclusive  right  to  use  the  machine  which 
the  law  gives  the  inventor"  is  the  right  to  exclude  others  from  the 
use  of  the  machine.  The  right  alleged  by  the  patentee  in  the  cases 
under  consideration  is  the  right  to  exclude  others  from  the  use  of 
the  machine  except  when  such  use  is  with  designated  materials. 
The  case  presents  no  question  involving  any  right  of  the  patentee 
to  use  the  machine  "exclusively  with  prescribed  materials".  Any 
so-called  right  of  the  purchaser  of  a  patented  machine  "to  use  it 
exclusively  with  prescribed  materials"  is  the  right  not  to  be  excluded 
from  using  it  with  designated  materials,  which  right  the  patentee 
does  not  contest.  The  right  of  the  purchaser  which  the  patentee 
does  deny  is  the  right  not  to  be  excluded  from  using  it  with  undes- 
ignated materials,  when  the  patentee  has  informed  the  purchaser 
that  he,  the  patentee,  relinquishes  only  his  right  to  exclude  the  pur- 
chaser from  use  with  the  designated  materials. 

It  is  established  that  there  is  no  "vital  difference"  between  the 
right  of  the  patentee  to  exclude  others  from  the  use  of  the  machine 
and  his  right  to  exclude  them  from  its  use  except  at  a  designated 
time  or  place  or  for  a  designated  purpose.  The  right  to  exclude 
from  use  at  all  times  and  places  and  for  all  purposes  includes  the 
rights  to  exclude  from  use  except  at  designated  times  or  places  or 
for  designated  purposes.  The  latter  rights  are  separate  subdivisions 
of  the  former.  The  patentee  by  licensing  only  a  use  at  a  particular 
time  or  place  or  for  a  particular  purpose  relinquishes  his  separate 
right  to  exclude  from  that  use  without  relinquishing  his  separate 
rights  to  exclude  from  other  uses. 

This  doctrine,  however,  the  Picture  Patents  case  declines  to 
apply  to  a  license  to  use  only  with  particular  materials.  It  holds 
in  effect  that  the  patentee,  when  he  seeks  to  license  only  a  use 
with  particular  materials,  does  not  relinquish  a  separate  right  to 
exclude  from  use  with  those  materials,  because  his  right  to  exclude 
from  use  with  those  materials  is  not  separate  from  or  severable 
from  his  right  to  exclude  from  use  with  all  materials.  He  must 
exclude  from  use  with  all  materials  or  with  none,  since  his  right 
to  exclude  from  use  with  "any  appropriate  materials"  is  a  single 
indivisible  right  of  exclusion.  From  the  law  which  governs  the 
sale  of  chattels  the  purchaser  of  the  machine  acquires  the  right  to 

■243  U.  S.,  at  p.  512. 
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use  it  with  such  materials  as  he  may  choose.  The  patentee  has  not 
sought  to  retain  his  patent  right  to  exclude  others  from  the  use 
of  that  machine,  for  that  right  was  a  right  to  exclude  them  from 
use  with  all  materials,  and  he  has  not  sought  to  exclude  the  pur- 
chaser from  use  with  all  materials  but  only  from  use  with  particular 
materials.  As  Chief  Justice  White  puts  it,  "every  use  which  the 
patent  protected  was  transferred  *  ♦  ♦  and  the  very  exist- 
ence of  the  particular  restriction  under  consideration  presupposes 
such  right  of  complete  enjoyment"." 

There  is  no  logical  flaw  in  holding  that  the  patent  right  is  a 
simple  rather  than  a  composite  right  and  therefore  confers  on  the 
patentee  no  authority  to  split  his  right  of  exclusion  into  many  rights 
of  partial  or  conditional  exclusion.     Though  the  patentee  may 
exclude  others  from  all  uses,  it  does  not  follow  that  when  he  doe's 
not  seek  to  exclude  from  all.  he  may  exclude  from  some  but  not  all. 
Partial  exclusion  is  different  from  total  exclusion  because  it  has 
different  consequences.     Speaking  mathematically,  total  exclusion 
IS  the  sum  of  all  possible  partial  exclusions,  and  the  whole  includes 
all  Its  parts.    But  it  does  not  follow  that  rights  with  respect  to  all 
of  the  parts  collectively  are  rights  with  respect  to  any  isolated  part. 
Our  problem  is  not  one  of  mathematics.    Because  a  state  may  ex- 
clude all  women  from  the  electorate,**  it  does  not  follow  that  it  may 
admit  those  of  one  complexion  and  exclude  those  of  another" 
Because  a  state  may  forbid  all  persons  to  peddle  without  a  license 
It  does  not  follow  that  it  may  forbid  those  under  seventy  and  permit 
those  above  that  age,  or  forbid  those  who  have  not  been  soldiers 
or  sailors  and  permit  those  who  have."    Because  a  patent  gives  the 
right  to  exclude  others  from  all  uses,  it  does  not  necessarily  give  the 
right  to  exclude  from  some  but  not  all. 

V. 

These  contending  opinions  of  the  judges  have  been  efforts  to 
find  the  meaning  of  the  language  granting  "the  exclusive  right  to 
use".  But  the  language  is  silent  on  the  particular  problem  which  the 
judges  have  had  to  solve.  It  is  clear  that  the  right  in  issue  is  not 
that  of  the  patentee  to  use.  It  is  his  right  to  be  the  only  one  to  use 
his  right  to  exclude  others  from  using.  Had  the  statute,  however' 
read  that  the  patentee  shall  have  the  right  to  exclude  others  from' 

"224  U.  S..  at  p.  53.  ~ — 

"Minor  v.  Happersett  (1874)  88  U.  S.  162 

-Gwinn  V.  United  States  (1915)  238  U.  S.  347.  35  Sup.  Ct  926. 
Commonwealth  v.  Hanna  (1907)  195  Mass.  262,  81  N.  E.  149. 
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using  the  patented  invention,  the  problem  would  not  have  been 
simplified.  The  statute  would  still  have  been  silent  asi:o  whether  it 
meant  to  grant  a  single,  indivisible  right  to  exclude  others  from  all 
uses,  or  a  bundle  of  separate  rights  to  exclude  others  from  any  par- 
ticular use  without  necessarily  excluding  them  from  all  uses.  The 
Court  has  had  to  guess  at  the  meaning  of  language  which  has  more 
than  one  possible  meaning. 

But  this  much  may  be  said.  The  statute  certainly  grants  the 
patentee  the  right  to  exclude  others  from  all  use.  Where  the  pat- 
entee contends  that  the  defendant  has  no  right  to  use  at  all,  there 
is  no  dispute  that  he  claims  under  his  patent.  Where,  however, 
this  is  not  the  right  in  issue,  the  patentee  who  objects  only  to  a 
particular  use  must,  to  base  his  complaint  upon  his  patent  right, 
insist  that  the  right  to  exclude  from  some  but  not  all  use  is  embraced 
within  the  right  to  exclude  from  all  use.  Where  he  makes  a  claim 
under  the  statute  which  is  not  explicitly  sanctioned  by  the  language 
of  the  statute,  he  must  establish  it  by  inference  from  that  language. 
Clearly  the  patentee  cannot  show  that  the  right  to  exclude  from 
some  but  not  all  use  is  a  necessary  inference  from  the  right  to 
exclude  from  all  use.  The  most  that  he  can  show  is  that  the  infer- 
ence for  which  he  contends  is  a  permissible  and  a  reasonable  one. 

The  inference  is  permissible  because  many  rights  of  exclusion 
are  bundles  of  separate  rights.  I  may  exclude  you  entirely  from 
my  land  and  I  may  admit  you  to  cut  trees  but  not  to  pick  apples. 
The  test  of  whether  the  inference  is  a  reasonable  one  does  not 
belong  to  the  realm  of  mathematics  or  of  formal  logic.  It  is  the 
lest  of  consequences.  If  the  results  of  a  partial  exclusion  or  of  a 
number  of  partial  exclusions  disturb  no  interests  or  violate  no  poli- 
cies that  would  not  be  disturbed  or  violated  by  total  exclusion,  then 
it  is  reasonable  to  regard  a  right  of  total  exclusion  as  a  composite 
of  separate  rights  of  partial  exclusion.  On  this  ground  we  may  sus- 
tain the  patent  cases  which  have  allowed  patentees  to  treat  their 
rights  to  exclude  others  from  use  of  patented  articles  as  separate 
rights  with  respect  to  time,  place  and  purpose  of  use.  The  results 
of  an  exclusion  from  use  which  is  limited  as  to  time,  place  or  pur- 
pose are  seldom  likely  to  violate  any  policy  that  is  not  violated  by 
total  exclusion  from  use.  Cases  sanctioning  such  partial  exclu- 
sions as  reservations  of  a  portion  of  the  patent  right  do  not  permit 
the  patentee  to  extend  his  monopoly  to  other  articles  than  the  one 
covered  by  his  patent.  The  restraint  of  trade  which  they  render 
possible  is  less  than  that  which  would  result  from  total  exclusion. 
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The  judgres  who  have  proceeded  on  the  theory  that  the  designa- 
tion by  the  patentee  of  a  single  use  which  alone  was  licensed  is  a 
reservation  by  the  patentee  of  his  separate  rights  to  exclude  from  all 
other  uses  seem  to  have  recognized  that  there  were  limitations  upon 
the  divisibility  of  the  right  of  total  exclusion  into  separate  rights  of 
partial  exclusion.  The  fact  that  Mr.  Justice  Lurton  in  the  majority 
opmion  m  the  Dick  case  thought  it  necessary  to  consider  "the 
question  of  the  kind  of  Hmitation  which  may  lawfully  be  imposed 
upon  the  purchaser"  has  already  been  noted.*'  His  recognition  of 
qualifications  upon  the  general  rule  he  favors  is  still  clearer  from 
his  earlier  opmion  in  the  Button-Fastener  case  in  which  he  says : 

"We  are  not  at  all  prepared  to  say  that  there  are  no 
limitations  upon  a  patentee's  power  of  contract  with 
reference  to  the  use  of  his  invention  by  others  The 
property  right  of  a  patentee  is,  after  all.  but  a  property 
right,  and  subject,  as  is  all  other  property  to  the 
general  law  of  the  land.  We  may  also  concede  that 
contracts  respecting  the  use  of  inventions  and  discov- 
eries are,  like  all  other  contracts,  subject  to  the  lim- 
itations imposed  by  definite  principles  of  public 
policy."** 

In  illustration  he  refers  with  approval  to  cases"  holding  that  a 
patentee  who  sells  patented  articles  to  a  telephone  company  cannot 
withhold  from  the  purchaser  the  right  to  use  the  articles  in  serving 
a  telegraph  company.    Of  these  cases  Judge  Lurton  says : 

"The  patentees  were  under  no  obligation  to  license 
the  use  of  their  inventions  by  any  public  telephone 
company.    Having  done  so,  however,  they  were  not  at 
liberty  to  place  restraints  upon  such  a  public  corpora- 
tion which  would  disable  it  from  the  discharge  of  all 
the  duties  imposed  upon  companies  engaged  in  the 
discharge  of  duties  subject  to  regulation  by  law.    It 
could  not  be  a  public  telephone  company,  and  could 
not  exercise  the  franchise  of  a  common  carrier  of 
messages,  with  such  exceptions  in  the  grant;     the 
exception,  being  repugnant  to  the  grant,  was  void; 
and  the  rights  acquired  under  the  grant  were  enforced 
against  the  grantor,  without  regard  to  the  exception 
or  condition.    Neither  the  patentee,  nor  the  machine 


**Supra,  footnote  28. 

** Supra,  footnote  15,  at  pp.  292-293. 

^Missourir;.  Bell  Telephone  Co.  (C.  C.  1885)  23  Fed.  539;  State  v. 
Delaware  &  A.  Tel  &  Tel  Co  (C.  C.  1891)  47  Fed.  633;  Delaware  &  A. 
Tel.  &  Tel.  Co.  v.  State  (3  C.  C.  A.  1892)  50  Fed.  677 
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involving  his  invention,  nor  a  license  for  use,  can  be 
exempted  from  the  liabilities  and  regulations  which, 
in  the  public  interest,  attach  to  all  persons  and  prop- 
erty under  the  general  law  of  the  land."*' 

It  will  be  observed  that  some  of  Judge  Lurton's  language  seems 
to  support  the  theory  that  the  license  restriction  is  a  contract  col- 
lateral to  the  relinquishment  by  the  patentee  of  his  right  to  exclude 
from  all  uses.  If,  however,  this  were  the  legal  nature  of  the  trans- 
action, a  forbidden  use  would  be  only  a  breach  of  contract. and  not 
an  infringement  of  a  reserved  patent  right.  So  that  the  only  inter- 
pretation of  the  language  consistent  with  the  decision  in  the  case 
is  that  it  means  that  the  patentee's  right  of  exclusion  is  not  sus- 
ceptible of  division  into  partial  exclusions  which  have  consequences 
that  the  patent  law  cannot  reasonably  be  deemed  to  have  intended 
to  foster  or  sanction. 

The  dissenting  opinion  of  Mr.  Justice  Holmes  in  the  Picture 
Patents  case  has  qualifications  similar  to  those  expressed  by  Mr. 
Justice  Lurton.  After  stating  that  the  patentee  "for  whatever 
motive  ♦  *  ♦  may  keep  his  device  wholly  out  of  use",  Mr. 
Justice  Holmes  says : 

"So  much  being  undisputed,  I  cannot  understand 
why  he  may  not  keep  it  out  of  use  unless  the  licensee, 
or,  for  the  matter  of  that,  the  buyer,  will  use  some 
unpatented  thing  in  connection  with  it.  Generally 
speaking  the  measure  of  a  condition  is  the  conse- 
quence of  a  breach,  and  if  that  consequence  is  one  that 
the  owner  may  impose  unconditionally,  he  may  im- 
pose it  conditionally  upon  a  certain  event."*^ 

Then  follows  the  qualification : 

"No  doubt  this  principle  might  be  limited  or  ex- 
cluded in  cases  where  the  condition  tends  to  bring 
about  a  state  of  things  that  there  is  a  predominant 
public  interest  to  prevent."** 

From  these  observations  it  is  tolerably  clear  that  the  controlling 
considerations  in  solving  the  problem  of  interpretation  have  been 
considerations  of  policy.  The  judges  who  have  favored  the  pat- 
entee's contention  have  believed  that  it  was  consistent  with  the 

** Supra,  footnote  15,  at  p.  293. 
*243  U.  S.,  at  p.  519. 
•243  U.  S.,  at  p.  520. 
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purposes  of  the  patent  law.*»  Those  who  have  held  that  the  suit 
of  the  patentee  was  not  one  for  infringement  have  thought  that 
the  contrary  holding  sanctioned  practices  hostile  to  the  statutory 
and  common-law  prohibitions  against  restraint  of  trade  and  not 
within  the  exceptions  to  those  prohibitions  which  it  was  the  object 
of  the  patent  statute  to  establish." 


Both  Mr.  Justice  Lurton  and  Mr.  Justice  Holmes  recall  that  it  has 
been  held  to  be  consistent  with  the  purpose  of  the  patent  law  to  permit 
the  patentee  to  keep  his  invention  wholly  out  of  use,  and  make  the  point 
that  in  such  case  there  would  be  no  trade  at  all  in  materials  to  be  used 
with  the  patented  article.  "But  there  is  no  predominant  public  interest", 
says  Mr.  Justice  Holmes,  "to  prevent  a  patented  tea  pot  or  film  feeder 
from  being  kept  from  the  public.  ♦  ♦  ♦  Neither  is  there  any  such 
interest  to  prevent  the  purchase  of  the  tea  or  films,  that  is  made  the 
condition  of  the  use  of  the  machine.".  (243  U.  S.,  at  p.  520).  And  Mr. 
Justice  Lurton  says  that  the  market  for  the  unpatented  articles,  which 
the  patentee  "takes  to  himself,  was  a  market  which  he  alone  created  by 
the  making  and  selling  of  a  new  invention."  (224  U.  S.,  at  p.  32).  He 
implies  that  unless  the  public  gains  from  the  use  of  the  invention  more 
than  it  loses  from  complying  with  the  terms  of  the  patentee,  "the  patented 
article  will  not  find  a  market".  The  inference  is  that  the  patentee  can  get 
by  his  license  restrictions  no  more  than  the  worth  of  his  contribution 
to  the  public,  and  that  it  was  the  object  of  the  patent  law  to  secure  to 
the  patentee  the  worth  of  his  contribution.  "It  must  not  be  forgotten 
that  we  are  dealing  with  a  constitutional  and  statutory  monopoly.  An 
attack  upon  the  rights  under  the  patent  because  it  secures  a  monopoly 
to  make,  to  sell  and  to  use,  is  an  attack  upon  the  whole  patent  system. 
\ye  are  not  at  liberty  to  say  that  the  Constitution  has  unwisely  pro- 
vided for  granting  a  monopolistic  right  to  inventors,  or  that  Congress 
has  unwisely  failed  to  impose  limitations  upon  the  inventor's  exclusive 
right  of  use."     (224  U.  S.,  at  p.  35). 

"Chief  Justice  White  says  that  the  ruling  of  the  majority  in  the  Dick 
case  "in  effect  is  that  the  patentee  has  the  power,  by  contract,  to  extend 
his  patent  rights  so  as  to  bring  within  the  claim  of  his  patent  things  which 
are  not  embraced  therein,  thus  virtually  legislating  by  causing  the  patent 
laws  to  cover  subjects  to  which  without  the  exercise  of  the  right  of 
contract  they  could  not  reach,  the  result  being  not  only  to  multiply 
monopolies  at  the  will  of  an  interested  party,  but  also  to  destroy  the 
jurisdiction  of  the  state  courts  over  subjects  which  from  the  beginning 
have  been  within  their  authority."  (224  U.  S.,  at  p.  53),  The  operation 
of  the  device  of  license  restrictions,  he  says,  tends  "to  subject  the  whole 
of  society  to  a  widespread  and  irksome  monopolistic  control."  (224 
U.  S.,  at  p.  56).  "My  mind  cannot  shake  off  the  dread  of  the  vast  ex- 
tension of  such  practices  which  must  come  from  the  decision  of  the 
court  now  rendered.  Who,  I  submit,  can  put  a  limit  upon  the  extent  of 
monopoly  and  wrongful  restriction  which  will  arise,  especially  if  by 
such  a  power  a  contract  which  otherwise  would  be  void  as  against  public 
policy  may  be  successfully  maintained?"     (224  U.  S.,  at  pp.  70-71). 

Mr.  Justice  Clarke  says  that  the  enforcement  of  the  license  restric- 
tions would  give  the  patentee  a  monopoly  in  unpatented  articles  "thus  in 
effect  extending  the  power  to  the  owner  of  the  patent  to  fix  the  price 
to  the  public  of  the  unpatented  supplies  as  effectively  as  he  may  fix  the 
price  on  the  patented  machine."  (243  U.  S.,  at  p.  517).  He  refers  to  the 
statute  of  Congress  passed  since  the  decision  of  Henry  v.  A.  B.  Dick  Co., 
(see,  footnote  51,  infra)  as  confirming  his  conclusion.  That  conclusion,  he 
says,  "renders  it  unnecessary  to  make  the  application  of  this  statute  to 


If,  then,  we  seek  an  answer  to  the  question  whether  the  pat- 
entee's right  of  exclusion  is  divisible  or  indivisible  by  nature,  we 
must  say  that  this  depends  upon  the  consequences  attendant  on 
holding  it  one  or  the  other.  The  nature  of  the  right  is  not  defined 
by  the  statute  which  creates  it.  Its  nature  must  be  discovered  by 
reasoning  about  it.  Reasoning  which  failed  to  take  account  of  the 
practical  consequences  of  positing  one  nature  or  another  would  be 
unmindful  of  the  fact  that  the  statute  was  designed,  not  as  a  text 
for  abstract  speculation,  but  as  an  instrument  for  regulating  a  zone 
of  practical  affairs.  The  objects  of  the  patent  statute  were  prac- 
tical objects.  Any  wise  endeavor  to  discover  the  nature  of  the 
rights  created  by  the  patent  statute  must  therefore  take  account  of 
practical  considerations. 

As  soon  as  we  face  the  problem  in  this  way  we  discover  that  the 
practical  considerations  which  apply  to  some  transactions  relating 
to  the  patent  right  do  not  apply  to  others.  We  cannot  say  there- 
fore that  the  patent  right  has  the  same  nature  for  all  purposes. 
The  situation  here  is  not  different  from  what  it  is  in  the  physical 
sciences.  The  nature  of  any  physical  substance  cannot  be  predi- 
cated apart  from  its  adaptability  to  specific  uses.  And  a  substance 
may  have  as  many  natures  as  there  are  uses  to  which  it  may  be  put. 
Substances  which  have  like  natures  for  one  use  may  have  unlike 
natures  for  others.  Fresh  water  quenches  both  fire  and  thirst. 
It  has  these  two  natures.  For  one  of  these  purposes  the  nature 
of  salt  water  is  the  same  as  that  of  fresh  water;  for  the  other 
purpose,  its  nature  is  quite  different.  So  the  patent  right  to  exclude 
others  from  use  of  a  patented  invention  may  have  different  natures 
depending  on  the  kind  of  use  in  question.  It  may  be  a  unit  with 
respect  to  some  characteristics  and  an  aggregate  with  respect  to 
others.  Thus  the  same  judge  may  hold  one  license  restriction  on 
the  use  a  reservation  of  a  part  of  the  patent  right  and  regard 
another  as  an  attempt  to  limit  by  collateral  contract  the  enjoyment 
of  a  complete  release  from  the  monopoly. 

Judges  who  have  drawn  the  line  in  different  places  have  agreed 
that  some  line  had  to  be  drawn.  They  have  agreed  that  the  right 
of  the  patentee  to  exclude  others  from  use  was  divisible  into  some 
uses  and  incapable  of  division  into  others.    They  have  differed  on 

the  case  at  bar  which  the  Circuit  Court  of  Appeals  made  of  it  but  it 
must  be  accepted  by  us  as  a  most  persuasive  expression  of  the  public 
policy  of  our  country  with  respect  to  the  question  before  us".  (243  U.  S., 
at  pp.  517-518). 
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the  question  whether  the  result  of  holding  the  right  divisible  along 
the  lines  in  issue  would  be  consistent  or  inconsistent  with  the  objects 
which  the  patent  statute  was  passed  to  promote.    This  was  a  differ- 
ence not  to  be  resolved  by  any  inexorable  logic.     The  tool  to  be 
used  was  not  the  syllogism  but  a  practical  judgment  about  practical 
consequences.    This  goes  far  to  explain  the  divergence  of  opinion 
among  the  judges.    It  is  to  be  regretted  that  the  opposing  opinions 
have  not  marked  more  precisely  the  logical  issue  between  them 
But  with  the  issue  clearly  drawn,  there  is  ample  room  for  disagree- 
ment as  to  which  side  of  the  line  any  particular  case  may  fall.    Yet 
such  opportunity  for  disagreement  might  have  been  entirely  fore- 
closed had  the  drafters  of  the  patent  statute  foreseen  the  uses  to 
which  It  might  be  put  and  stated  definitely  the  legislative  intention 
with  respect  to  each  particular  use." 

or  purchaser  shall  not  use  the  goods.  ma?Wnen^    supples  J/r    of^^ ^ 
fend°[;  ''^'\'  '^^  ^ff^^S>^y  be  to  substantially  Tes  en  competition T; 
ntcii. "'^^^  ^  monopoly  in  any  line  of  commerce".     TWs  s?atute  wal 

The  circuircourt"o?'rn;"r  V°;^^^^^"*  ^^^^^''  ^"^  '^  the  ami- ?is    laws 
ine  circuit  court  of  appeals  held  the  statute  aoolicable  to  th*  nrJn^J^^i 

case    since  ,t  appeared  that  by  enforcement  of  the  Ucensfrestrictions^ 
busin;.''.^  the  compla  nant  would  obtain  an  absolute  monopoly  o?  the  film 
business      The  constitutionality  of  the  statute  when  applied  to  con trar?! 

S^?'th;^?'"f  ''\  r'^^^  ^"^  ^"^^^'"^^  °"  the  authorfty^of  cases  hoSne 
Hnn.11^  ^"*^rstae  Commerce  Act  and  the  Sherman  Act  were  con S 
Uona  ly    applicable    to    contracts    made    before    their    oassaTee       Armn„r 
?^^^??  ^°    ^-  United  States   (1908)  209  U.  S    ?6   28  Suo    Ct    4^^  V 
&  N.  R.  R  r.  Mottley  (1911)  219  U.  S.  467.  31  Sup   Q  ^S^'  P    rT  W 
R.  R.r.  Schubert  (1912)  224  U.  S.  603.  22  Sup  Ct  589     Bm  these  deci^o^s 
would   be   controlling   only   if    the   license    restrictions    in    question   were 
created  merely  by  contract      If  Congress  took  from  the  paSe  a  right 
previously  secured  to  him  by  the  patent  statute,  different  quest  onswoSld 
anse.     In  Bloomer  z;.  McQuewan.  supra,  footnote  20.  the  question  arose 
in  an  inverse  form.     Chief  Justice  Taney  declared  that  a  righ    whr/h  a 
purchaser   from   the   patentee   had   acquired   under   the   paten?    aw   as   it 
then  stood  could  not  be  taken  from  him  by  subsequent  amendment  of  the 
patent  statute.     On  page  553  of  the  opinion  he  said:      '"^"'""^^"t  ot  tne 

"The   right  to  construct  and   use  these   planing  machines 
had  been  purchased  and  paid  for  without  any  limitation  as  to 

I^  T  /•?'■  ^^'""^  ^A^^  ^''^:^^''•  ^^  "^^^-  They  were  the  prop- 
erty of  the  respondents.  Their  only  value  consists  in  their 
use.  And  a  special  act  of  Congress,  passed  afterwards,  depriv- 
ing the  appellees  of  the  right  to  use  them,  certainjy  could 
not  be  regarded  as  due  process  of  law." 


Ae  court  has"done"       Si  US    at  V  521)  "bu?' iff  ^^'°"  ^J' 
question.     It  would  certainly  be  going  far  to  hold  that  CongJes,  ma^ 
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The  primary  purpose  of  this  paper  has  been  to  analyze  the 
logical  problem  presented  by  the  language  of  the  patent  statute  and 
the  conflicting  interpretations  which  have  been  put'upon  it.  Lack 
of  space  forbids  any  detailed  discussion  of  the  various  practical 
considerations  which  have  been  given  weight  by  the  judges."  It 
seems  clear  that  restrictions  relating  to  the  articles  with  which  the 

annul  rights  clearly  granted  by  the  patent  statute.  In  Choate  v.  Trapp 
(1912)  224  U.  S.  665.  2>2  Sup.  Ct.  565,  the  Supreme  Court  held  that  Con- 
gress could  not  repeal  a  tax  exemption,  thus  in  effect  declaring  that  the 
due  process  clause  of  the  Fifth  Amendment  is  equivalent  to  the  clause 
prohibiting  the  states  from  impairing  the  obligation  of  contracts.  It  is 
hard  to  see  why  patent  rights  should  not  be  as  immune  from  legislative 
annulment  as  are  tax  exemptions  and  other  franchises. 

"A  word  may  be  said  with  respect  to  the  immateriality  of  two  con- 
siderations which  have  been  adduced.  The  apprehension  of  Chief 
Justice  White  that  the  "effect  of  that  ruling"  (in  the  Dick  case)  "is  to 
destroy,  in  a  very  large  measure,  the  judicial  authority  of  the  States  by 
unwarrantedly  extending  the  Federal  judicial  power"  (224  U.  S..  at  p. 
49)  ignores  the  fact  that  any  such  effect  may  easily  be  minimized  or  nulli- 
fied by  Congress.  The  jurisdiction  of  the  federal  courts  over  suits  under 
the  patent  laws  is  made  exclusive  by  statute,  not  by  the  Constitution. 
Moreover,  Mr.  Justice  Lurton  seems  eminently  wise  in  saying  that  the 
Court  should  not  shirk  the  responsibilit>'  of  finding  the  correct  meaning 
of  the  patent  statute  by  any  reliance  on  considerations  which  are  entirely 
apart  from  that  law. 

One  of  the  points  made  by  Mr.  Justice  Holmes  relates  not  to  the 
meaning  of  the  patent  act.  but  to  the  propriety  of  overruling  the  Dick 
case.  He  says  that  since  the  decision  in  the  Bement  case  (cited,  supra, 
footnote  i2)  the  public  has  been  encouraged  by  the  Supreme  Court  to  be- 
lieve that  the  law  is  as  it  was  laid  down  in  the  Button-Fastener  case  (cited 
siipra,  footnote  15)  and  that  the  rule  he  advocates  "has  become  a  rule  of 
property  that  law  and  justice  require  to  be  retained."  (243  U.  S.,  at  p. 
.520).  That  usually  such  a  consideration  is  deserving  of  great  weight  is 
not  to  be  denied.  But  there  are  several  reasons  why  it  should  not  be  con- 
trolling in  the  present  instance.  The  Bement  case  did  not  arise  under  the 
patent  statute.  It  involved  an  interpretation  of  the  Sherman  Anti-Trust 
Law.  Only  six  judges  participated  in  the  decision.  Its  scope  was  limited 
in  the  unanimous  decision  of  the  Court  in  the  Bathtub  Trust  case.  (Stand- 
ard Sanitary-  Mfg.  Co.  :•.  United  States,  supra,  footnote  ?<2).  The  Bathtub 
rase  was  derided  only  eight  months  after  Henrv'  v.  A.  B.  Dick  Co.  Henry 
T'.  A.  B.  Dick  Co.  was  derided  by  less  than  a  majority  of  the  full  benrli. 
See,  supra,  footnote  10.  Clearly  the  Supreme  Court  had  given  no  settled 
interpretation  of  the  patent  statute  on  whirh  anyone  rould  safely  rely. 
Any  lawyer  with  discernment  would  have  advised  patentees  who  sought 
to  restrain  trade  in  unpatented  articles  that  they  were  taking  great  risks. 
The  continued  difference  of  opinion  among  the  judges  as  to  the  proper 
interpretation  of  the  patent  act  affords  at  least  a  large  measure  of  jus- 
tification for  the  legislative  action  taken  in  the  Clayton  Act.  The  Court 
would  be  going  far  to  frustrate  the  policy  clearly  announced  by  Congress 
when  the  prior  judicial  declarations  had  been  so  confusingly  divergent. 
These  considerations  bear  also  on  the  question  whether  it  should  be  de-. 
rjared  a  denial  of  due  process  to  apnly  the  Clayton  Act  to  license  restric- 
tions imposed  before  its  passage.  If  the  judicial  overruling  of  previous 
decisions  is  consistent  with  due  process.  17  Columbia  Law  Rev.  441,  the 
legislature  should  be  permitted  to  declare  its  intent  as  to  the  ritrhts  given 
by  a  prior  statute  when  previous  judicial  interpretations  of  that  intent 
had  been  as  unsettled  as  they  have  been  with  respect  to  the  meaning  of 
the  patent  statute. 
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patented  machine  shall  be  used  have  practical  consequences  differ- 
ent from  those  attending  restrictions  on  the  time,  place  or  purpose 
of  use,"  and  that  therefore  the  reversal  of  the  Dick  case  does  not 
.mpugn  the  authority  of  the  earlier  decisions  sustaining  the  validity 
of  restrictions  on  time,  place  and  purpose  of  use.    Even  such  restric- 
tions however,  will  be  held  invalid  where  they  have  consequences 
which  the  Court  deems  outside  the  pale  of  the  protection  intended 
by  the  patent  statute,  as  in  the  cases  where  the  patentee  sought  to 
prevem  his  licensee  from  performing  his  duty  as  a  public  service 
corporation  to  serve  all  without  discrimination  '• 
,    1,"^?/!!.°"?"^'  proposition  it  would  have  been  quite  defensible 
to  hold  that  the  patentee's  right  to  exclude  others  from  use  was  a 
unit  that  must  be  retained  or  parted  with  in  Mo.    Then  all  partial 
restrictions  on  the  use  would  have  to  be  created  by  collateral  con- 
tract.   Breach  of  such  contract  could  not  have  been  treated  as  an 
infringement  of  the  patent,  and  the  legality  of  the  contract  would 
be  dependent  on  the  general  law  governing  contracts  and  not  on 

as  totarti  7;   f  "!■""  •^.""''"'^  <'<"'"■"*  *^^  '"»?  ='g°  established 
as  to  partial  restrictions  in  respect  to  the  time,  place  and  purpose 

of  use     This  contrary  doctrine  was  approved  and  applied  by7he 

majority  opmion  m  the  Dick  case.    Neither  the  minority  opinion 

m  that  case  nor  the  majority  opinion  in  the  Picture  Patents  case 

seems  to  have  dealt  adequately  with  the  contention  it  rejects.    Both 

Chief  J„st,ce  White  and  Mr.  Justice  Clarke  go  so  far  as  to  hold 

hat   however  harmless  the  results,  a  restriction  as  to  the  use  of 

articles  with  the  patented  machine  can  never  be  a  reservation  of  a 

portion  of  the  franchise  granted  by  the  patent.     But  this  theory 

.s  based  on  the  indefensible  premise  that  a  restriction  on  the  use 

of  materials  with  a  machine  is  not  a  restriction  on  the  use  of  the 

machme  with  the  materials.     Mr.  Justice  Clarke  is  so  convinced 

he  sa>s.  It  IS  so  plain  that  to  argue  it  would  obscure  it"" 
Tho.se  who  have  endured  to  the  end  in  their  reading  of  this  article 
may  doub  that  the  meaning  is  plain,  and  yet  share  the  bel  ef  thai 
"to  argue  It  would  obscure  it". 

CoiuMBM  Univeiisity.  Thomas  Reed  Poweu. 

rcstItl"ons'invdved"?n  tt%Tcture VSnll'l  ^°"^!?';^^  *^^  «""»« 

Dick  case,  see  the  artrcirby  Mr  Gros*^^^^^  '"solved  in  the 

at  pp.  211,  22\-223,  229.  ^"-osvenor  m  17  Columbia  Law  Rev.  208, 

•*See  cases  cited,  supra,  footnote  45. 
"243  U.  S,  at  p.  513. 
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THE  CONSTITUTIONAL  ISSUE  IN  MINIMUM-WAGE 

LEGISLATION 

In  the  Minnesota  Law  Review  for  June,^  Mr.  Rome  G. 
Brown  argues  against  the  economic  wisdom  and  the  constitu- 
tional validity  of  minimum-wage  legislation.  He  recognizes 
rightly  that  the  question  is  still  an  open  one  so  far  as  the  inter- 
pretation of  the  federal  constitution  is  concerned,  since  the 
Supreme  Court  establishes  no  precedent  by  affirming  by  a  four 
to  four  vote  the  judgment  of  the  state  court  in  the  Oregon 
Minimum  Wage  cases.  His  surmise  as  to  the  division  of 
opinion  among  the  members  of  the  bench  seems  to  be  well 
founded.  "It  seems  evident,"  he  says,  ''that  in  the  final 
decision  Justices  McKenna,  Holmes,  Day  and  Clarke  favored 
affirmance  [of  the  Oregon  decision  sustaining  the  statute] 
with  Chief  Justice  White,  and  Justices  Van  Devanter.  Pitney 
and  McReynolds  for  reversal."  Mr,  Brown's  allocation  of  the 
judges  coincides  approximately  with  the  division  in  earlier 
cases  when  the  questions  in  issue  involved  legislative  interfer- 
ence with  freedom  of  contract  for  personal  service.^  Such 
division  indicates  the  extent  to  which  the  solution  of  consti- 

1 1  Minnesota  Law  Review  471-86. 

*  During  the  last  term  of  the  Supreme  Court,  Justices  White,  Van 
Devanter,  and  McReynolds  dissented  in  cases  sustaining  the  Washington 
Compulsory  Insurance  Act,  Mountain  Timber  Co.  v.  Washington. 
(1917)   243  U.S.  219,  37  S.  C.  R.  260.  and  the   Oregon  ten-hour  law. 
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Jhe'^udger"''  ''  "^'""'  ^^  ""  ^^"""^  '"'"'=''  °"*'°"''  °f 
This  is  of  course  natural  in  the  interpretation  of  such  a 
Clause  as  the  one  providing  that  no  person  shall  be  deprived 
of  liberty  or  property  without  due  process  of  law.    The  clause 
.tself  sheds  no  light  on  the  crucial  question  of  what  is  an.l 
what  IS  not  due  process.     It  indicates  that  statutes  depriving 
any  one  of  hberty  must  pass  some  test  to  be  constitutional 
but  the  test  ,s  left  entirely  without  definition.     Nor  has  the 
•Supreme  Court  given  us  any  definition  which  .lefines      It  has 
sa,d  that  mterference  with  liberty  or  property  must  be  reason- 
able and  not  arbitrary.     But  there  is  as  ample  room  for  dis- 
agreement as  to  what  is  reasonable  and  what  is  arbitrary  a, 
here  .s  as  to  what  is  <lue  process  of  law.    Such  vague  phrases 
lend  themselves  naturally  to  the  conscious  or  unconscious  pre- 
conceptions of  the  persons  who  use  them. 

This  appears  to  have  happened  in  a  measure  to  Mr.  Brown 
His  concluding  paragraph  seems  more  appropriate  to  the 
hustings  than  to  a  legal  article. 

.-..J'^'' 'i  ^°^°l '^.S^^'at'on  is  a  new  expression  of  the  oaternal- 
.stic  and  socialistic  tendencies  of  the  day.     It  savors  of  the 

h  v:'not°ln7,rre  "r^"",  ?*"'^^  """  ^-^  aXbL:  wt 
emmJ!./,/       the  leveling  of  fortunes  by  division  under  eov- 

sSr^      '"PT'"-"".-     ''  '^  consistent  with   the  orthoTx 
socialist  creed,  but  it  is  not  consistent  with  the  orincioirs  of 

vl!°ri;htT"lfT'"?  "'  "^r"  "P""  "^^  P-tec?ionTf  "di- 
Mdual  rights.    After  long  study  and  discussion  of  the  subject. 

Bunting  V.  Oregon.  (1917)  243  U.S.  426   37  S  T  R    JK     Tv. 
Tanner.  (1917)  37  |  c  R    «^      '    ?  '"A 'f om  employees.  .Adams  v 

&£:°^vS€S7H;r 

from  them  in  respecrto  the\5amson  T  J  '  ^*A^"'  ^f^  ^"^  ^'^^^^^d 

necessitate  placing  JuS^^  Dav  InH  vV°  *'^"-^*^*  '^"^^  *»»'«  would 
upheld  the  OregoVm  .  mL  wLe  sta^^^^^^  among  the  four  who 
in  their  opinions  on  the  AdTm^nn  T  i      *   '•*'i"*'  >s  little  if  anything 

ence.    Sce'di  Univerl^  ^of^eZy^fv^nil' ^at"  Re'vleV"^'/."^  '■""■ 
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such  legislation  still  seems  to  the  writer  to  be  a  long  step 
toward  nullifying  our  constitutional  guaranties." 

It  may  be  doubted  whether  fortunes  will  be  greatly  leveled 

as  a  result  of  the  administration  of  a  statute  which  compels 
employers  to  pay  normal  employees  at  least  $8.64  a  week.  It 
may  be  doubted  whether  such  a  statute  is  more  paternalistic 
than  one  providing  for  compulsory  education  or  compulsory 
military  service.  The  statute  does  not  go  far  towards  compul- 
sory division  of  property  when  all  it  does  is  to  say  to  an 
employer:  "If  you  choose  to  seek  profit  from  the  labor  of  a 
woman,  you  must  pay  that  woman  what  it  costs  to  keep  her 
in  condition  to  furnish  that  labor.  If  it  is  not  to  your  advan- 
tage to  pay  for  labor  what  it  costs  to  produce  it.  you  need 
not  employ  the  labor,"  Such  a  statute  prevents  an  employer 
from  taking  advantage  of  the  support  furnished  his  employee 
by  others  than  himself.  It  prevents  a  division  of  property 
which  has  been  taking  place  in  his  favor  by  reason  of  his 
superior  bargaining  power.  It  puts  the  burden  of  meeting 
the  cost  of  producing  the  labor  on  the  one  who  voluntarily 
seeks  to  enjoy  the  fruits  of  the  labor.  These  observations 
too  are  perhaps  more  appropriate  to  the  hustings  than  to  a 
legal  article.  They  plead  the  excuse  of  the  homeopathic 
pharmacopeia  and  they  claim  the  merit  of  approaching  more 
nearly  to  the  concrete  than  do  the  phrases  "socialistic  tend- 
encies" and  "principles  of  our  government," 

I 

Mr.  Brown  presents  .some  economic  objections  to  mini- 
mum-wage legislation,  recognizing  however  that  "they  are 
not  directly  pertinent  in  a  discussion  of  its  constitutionality." 
The  first  of  these  objections  is  in  reality  an  economic  objection 
to  our  federal  system  of  government.  The  complaint  is  that 
employers  in  states  having  minimum-wage  statutes  will  be  at 
a  disadvantage  in  competing  with  rivals  in  other  states  who 
are  still  free  to  drive  as  hard  bargains  with  their  employees  as 
they  can.  This  cannot  be  denied.  It  is  equally  true  of  state 
legislation  relating  to  hours  of  labor,  requiring  safe  and  sani- 
tary factories  and  prohibiting  the  employment  of  children.  If 
the  objection  were  to  be  given  weight  in  determining  questions 
of  constitutionality,  it  would  postpone  much  of  our  labor  legis- 
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lation  until  all  the  states  were  ready  to  take  the  same  step. 
The  remedy  for  the  admitted  evil  is  plain.  Congress  has 
already  adopted  it  with  respect  to  the  employment  of  child 
labor.  In  the  exercise  of  its  power  over  interstate  commerce 
It  has  closed  the  channels  of  such  commerce  to  the  manufac- 
turers who  employ  children  below  the  designated  age.  This 
gives  to  those  who  do  not  employ  children  the  whole  of  the 
market  fed  by  interstate  transportation.  Similar  action  may 
be  appropriate  with  respect  to  employers  who  pay  wages 
less  than  the  cost  of  subsistence. 

The  other  economic  objections  referred  to  are  that  the 
minimum  wage  will  tend  to  become  the  maximum  wage  and 
that  the  statutory  raising  of  wages  will  reduce  the  number  of 
jobs.  Underlying  the  argument  in  support  of  these  two  ob- 
jections is  the  assumption  that  the  value  of  the  contribution 
of  each  laborer  is  susceptible  of  precise  determination.  Thus 
Mr.  Brown  says: 

"The  possible  wage  cost  of  any  particular  industry  is  limited. 
11  a  sum  which  is  more  than  the  work-worth  of  the  less  effici- 
ent employees  is  f^xed  as  a  minimum  wage  for  them,  then 
the  unavoidable  result  is  holding  the  more  efficient  class  more 
precisely  to  the  limit  of  their  actual  worth- work." 

This  IS  to  say  that  employers  are  now  paying  the  more 
efficient  employees  more  than  they  earn.  If  they  have  to  pay 
less  efficient  employees  more  than  they  earn,  they  will  reduce 
the  wages  of  the  more  efficient.  It  assumes  that  each  individ- 
ual laborer  has  a  "work-worth."  that  employers  now  pay  less 
efficient  employees  their  work-worth  and  pay  more  efficient 
employees  more  than  their  work-worth.  Two  results  are  to 
follow  the  application  of  minimum-wage  legislation.  Employ- 
ers are  to  dismiss  their  less  efficient  employees.  Employers 
are  to  retain  their  less  efficient  employees  at  higher  wages 
and  reduce  correspondingly  the  wages  of  their  more  efficient 
employees 

To  be  saved  from  inconsistency  Mr.  Brown  must  be  taken 
to  mean  that  some  employers  will  choose  one  alternative  and 
the  rest  choose  the  other.  But  it  is  hard  to  accept  these 
dire  results  to  the  laborers  which  Mr.  Brown  predicts  and  at 
the  same  time  to  acquiesce  in  his  complaints  that  the  statutory 
minimum  wage  raises  the  cost  of  production  and  savors  of  the 
division  of  property  between  those  who  have  and  those  who 
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have  not.  The  only  instance  of  actual  experience  which  he 
adduces  is  of  one  brush  concern  in  Massachusetts  which  dis- 
charged one  hundred  of  its  unskilled  employees,  apportioned 
the  unskilled  labor  among  the  skilled  employees  and  reduced 
its  total  wage  bill  $40,000  a  year. '  Yet  "this  sort  of  legislation 
is  a  new  expression  of  the  paternalistic  and  socialistic  tenden- 
cies of  the  day."  And  again :  '*Each  wage,  when  fixed,  is  only 
a  stepping  stone  to  a  higher  wage.  Each  class  of  employees 
is  constantly  seeking  an  increase,  regardless  of  any  basis  of 
computation,  and  particularly  regardless  of  the  worth  of  the 
employee  to  the  employer." 

It  is  nowhere  made  clear  why  employers  are  so  philan- 
thropic as  to  pay  any  employee  more  than  his  "work-worth." 
The  only  answer  would  seem  to  be  that  employers  are  unable 
to  compute  the  "work-worth"  of  their  individual  employees. 
But  Mr.  Brown  does  not  adopt  this  explanation.  He  assumes 
the  contrary,  not  only  in  his  discussion  of  economic  objections 
to  the  legislation,  but  in  his  argument  against  its  constitution- 
ality. 

II 

The  objections  to  the  constitutionality  of  minimum-wage 
legislation  are  stated  under  four  heads.  The  first  is  that  it 
"fixes  a  wage  based  solely  upon  the  individual  needs  of  the 
employee — not  as  a  worker,  but  as  an  individual."  Consider- 
ation of  this  objection  will  be  given  later.  The  fourth  objec- 
tion is  that  "the  statute  has,  therefore,  the  effect  to  deprive 
both  the  employer  and  the  employee  of  their  property  and  of 
the  liberty  of  contract."  This  may  be  conceded.  But  it  does 
not  get  us  far,  since  the  question  is  whether  the  deprivation 
is  with  or  without  due  process.  All  of  the  statutes  which  have 
been  sustained  as  valid  exercises  of  the  police  power  have  taken 
liberty  or  property.  The  constitution  does  not  forbid  the  tak- 
ing of  liberty  and  property.  It  forbids  only  such  takings  as 
are  without  due  process  of  law. 


•■'  1  MiXNES0T.\  Law  Review  at  pp.  474-75.  Many  instances  of  a 
contrary  tenor  might  have  been  found  by  Mr.  Brown  in  the  brief  sub- 
mitted to  the  Supreme  Court  in  support  of  the  Oregon  minimum- 
wage  statute.  This  brief  has  been  reprinted  by  the  National  Con- 
sumers' League  under  the  title  Oregon  Minimum  Wage  Cases.  The 
material  referred  to  was  gathered  by'  Miss  Josephine  Goldmark  and 
appears  on  pages  77-7(>3  passim. 
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The  second  objection  is  that  the  statute  "puts  the  burden 
on    the   employer   to   supply   those   individual    needs    to   the 
extent  that  the  money  required  therefor  is  in  excess  of  what 
the  employee  earns,  or  can  earn,  or  is  worth."     One  obvious 
answer  to  this  is  that  it  is  false.     The  employer  remains  en- 
tirely free  to  say  to  any  employee :  "You  are  not  worth  to  me 
the  statutory  minimum  wage.    Therefore  I  will  not  hire  you. 
I  will  not  be  so  foolish  as  to  hire  you  if  your  labor  does  not 
yield  me  what  the  statute  says  I  must  pay  you."     Moreover, 
m  the  Oregon  statute  which  has  been  sustained,  there  was  a 
provision   for  granting  special   licenses  to  those   "physically 
defective  or  crippled  by  age  or  otherwise"  permitting  them  to 
be  employed  at  a  wage  less  than  that  found  by  the  commission 
to  be  the  cost  of  living.     It  is  plain  that  minimum-wage  legis- 
lation does  not  compel  employers  to  make  any  contract  that 
in  their  judgment  is  not  remunerative.    It  may.  it  is  true,  dis- 
able them   from  making  as  remunerative  contracts  as  they 
might  do  if  left  free  to  bargain  to  their  best  advantage     The 
legislation  is  opposed  to  the  theory  that  there  is  a  constitution- 
ally guaranteed  right  to  make  the  most  advantageous  bargains 
which  one's  economic  position  permits.    So  is  all  usury  legis- 
lation.   So  is  legislation  directed  against  restraint  of  trade.    So 
is  the  recent  legislation  of  Congress  relating  to  the  control  and 
distribution  of  the  food  supply. 

But  the   fundamental  fallacy  in  Mr.   Brown's  second  ob- 
jection  is  its  assumption   that  each  employee   has  an  ascer- 
tainable •Vork-worth."    This  is  not  true  of  the  simple  case  of 
a  domestic  servant.     The   difificulty  is  increased   when  two 
labor  m  co-operation.     Mr.    Brown's   article   states   that  the 
argument  before  the  Supreme  Court  against  the  Oregon  mini- 
mum-wage statute  was  made  by  "Rome  (\.   Brown,  of  Min- 
neapolis,  and   C.   W.    Fulton,   of   Portland.   Oregon."     Their 
appeal   failed.      How   shall   we  tell    the   "work-worth"   which 
each   contributed   to   the   result?     Still   more   complicated   is 
the  situation  in  a  large  industrial  establishment,  where  land, 
buildings,  machinery,  power,  management  and  labor  are  all 
necessary  to  the  creation  of  the  saleable  product.    Subtract  any 
single  factor  and  there  is  no  product  to  sell.     Who  will  tell 
the  "work-worth"  of  each?    If  profits  are  unsatisfactory,  is  it 
because   the   location   is   bad.   because   the   buildings  are  ill 
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adapted  to  their  purpose,  because  the  machinery  is  inferior  to 
that  of  rivals,  because  the  manager  is  extravagant  or  otherwise 
incompetent,  or  because  the  wage-scale  is  too  high?  Is  it 
because  the  various  factors  have  not  been  combined  in  the 
best  proportions?  Or  is  it  because,  in  spite  of  the  fact  that 
all  the  processes  of  manufacturing  have  been  wisely  conduct- 
ed, the  sales  force  has  been  stupid,  the  transportation  system 
has  been  faulty,  credits  have  been  unwisely  extended  or  the 
whims  of  consumers  have  veered?  Where  one  man  fails,  a 
rival  may  pay  twice  the  wage  per  capita  and  succeed.  Even 
granting  that  the  proportion  which  labor  contributes  to  the 
product  could  be  ascertained,  this  needs  translation  into  terms 
of  money,  and  in  such  translation  the  price  received  for  the 
product  must  be  reckoned  with.  As  increase  of  wages  follows 
increase  of  prices,  so  increase  of  prices  will  follow  increase  of 
wages,  if  the  wages  paid  in  rival  plants  similarly  increase  and 
if  the  product  satisfies  a  genuine  need.  If  it  does  not,  it  is  of 
public  importance  that  the  labor  be  turned  to  the  creation  of 
products  which  do  satisfy  a  real  need.  This  may  be  hard  on 
individual  manufacturers  if  they  cannot  run  their  business 
unless  others  contribute  to  the  support  of  their  employees. 
But  an  industry  or  a  particular  plant  which  is  not  economically 
self-sustaining  can  hardly  be  heard  to  claim  a  constitutional 
right  to  secure  a  labor  force  which  it  cannot  ration,  clothe  and 
shelter. 

This  is  what  is  meant  by  the  statement  that  the  employer 
who  objects  to  the  constitutionality  of  minimum-wage  legis- 
lation is  claiming  a  constitutional  right  to  be  a  parasite.  Mr. 
Brown  seeks  to  escape  this  conclusion  by  insisting  that  "the 
need  to  any  person  of  a  'living'  is  an  individual  need."  "It 
exists."  he  says,  "before  employment,  and  during  employment, 
and  after  employment."  So  it  does.  But  during  employment 
the  need  to  the  employee  of  a  living  is  likewise  a  need  to  the 
employer.  And  the  statute  deals  with  the  employer  only 
during  the  employment.  Two  persons  may  have  a  need  of  the 
same  thing.  A  living  for  the  employee  is  a  need-  of  the 
employee,  but  such  living  is  none  the  less  a  need  of  the  em- 
ployer. One  of  the  requirements  of  having  employees  is 
that  those  employees  be  supported  in  health.  Someone  must 
furnish  that  support  if  the  business  is  to  continue.     Support 
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of  employees  is  the  sine  qua  non  of  having  them.  Yet  such 
support  Mr.  Brown  regards  as  outside  the  "normal"  cost  of 
running  the  industry. 

"What  an  individual  does  not  earn,  so  far  as  necessary  to 
supply  the  livmg  wage,  must  come  from  outside  sources  The 
mmimum-wage  statute  says  that  this  difference  must  be  sup- 
plied by  the  one  who  happens  to  have  that  individual  on  his 
pay-roll ;  and  that  such  employer  cannot  make  a  valid  contract 
for  employment  for  any  less  than  such  fixed  minimum.  He 
must  contribute  the  balance,  even  if  he  has  to  pay  it  out  of 
profits.  If  he  cannot  pay  it  out  of  profits  then  he  must  pay  it 
out  of  capital.  If  his  business  is  such  that  it  cannot  continue 
under  such  expenditures,  beyond  those  which  his  business  will 
allow.  ()r  which  competition  from  other  states  will  permit  then 
his  business  must  cease.  His  business  has  become  a  'parasite' 
because  it  cannot  finance  the  normal  cost  of  its  existence  to- 
gether with  the  forced  contribution  to  the  individual  needs  of 
Its  employees  which  are  measured  by  the  minimum  wage." 

Here  again  is  the  assumption  that  what  the  low-paid  em- 
ployees now  receive  is  the  limit  of  their  "work-worth."  And 
what  they  now  receive  is  taken  as  the  "normal"  cost  of  the  ex- 
istence of  the  business.  Yet  if  the  etnployees  were  .secured 
under  a  regime  of  slavery  and  not  of  free  contract,  the  normal 
cost  of  the  existence  of  the  business  would  include  the  full 
and  not  merely  the  partial  support  of  the  labor  force. 

Mr.  Brown  nowhere  makes  clear  why  he  regards  the  wages 
now  received  by  low-paid  employees  as  the  exact  measure  of 
their  contribution  to  the  product  created  jointly  by  labor  and 
several  other  factors.     This  failure  piques  our  curiosity  the 
more  when  we  find  him  taking  the  position  that  the  wages  of 
the  higher-paid  employees  are  in  excess  of  their  contribution, 
as  he  does  when  he  says  that  "if  a  sum  which  is  more  than 
the  work-worth  of  the  less  efficient  employees  is  fixed  as  a 
minimum  wage  for  them,  then  the  unavoidable  result  is  hold- 
ing the  more  efficient  class  more  precisely  to  the  limit  of  their 
actual  work- worth."     If  wages  measure  contribution  in  one 
case,  why  not  in  the  other?  If  the  "normal  cost"  of  the  business 
includes  paying  the  more  efficient  employees  rgore  than  their 
work  is  worth,  why  does  it  not  include  the  same  excess  in  re- 
spect to  the  less  efficient?    These  mysteries  are  for  those  who 
insist  that  there  is  some  method  of  determining  what  a  wom- 
an's work  is  worth  when  other  factors  in  the  business  are  as 
variable  as  is  the  scale  of  wages.    Minimum-wage  legislation 
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proceeds  on  no  such  theory.  It  prescribes  a  wage  based,  as 
Mr.  Brown  recognizes,  on  the  needs  of  the  worker,  on  what  it 
costs  to  keep  her  a  worker.  It  says  that  that  need  is  a  need 
of  a  business  and  that  the  owners  of  the  business  shall  not  by 
superior  bargaining  power  impose  on  others  the  costs  which 
are  essential  to  keep  the  business  going.  This  is  not  only  the 
theory  of  the  legislation  but  it  is  its  result.  And  from  the 
standpoint  of  this  theory  and  this  result  the  question  of  con- 
stitutionality must  be  determined. 

Mr.  Brown's  third  objection  to  the  legislation  is  that  "it 
prohibits  the  employee  from  making  a  binding  contract  for 
work  at  an  amount  which  is  measured  by  efficiency  or  worth, 
and  renders  jobless  those  whose  efficiency  does  not  come  up 
to  that  properly  measured  by  the  minimum  wage  fixed." 
Here,  in  spite  of  the  repetition  of  his  "work-worth"  assump- 
tion, he  stands  on  somewhat  firmer  ground.  That  employers 
whose  wage  rate  for  low-paid  workers  is  increased  will  strive 
to  reduce  the  number  of  workers  is  quite  possible.  They  will  be 
spurred  to  conduct  their  business  at  its  highest  possible  ef- 
ficiency. In  some  instances  they  may  succeed  in  creating  the 
same  output  with  a  smaller  force.  Where  the  number  of  em- 
ployees r?mains  the  same,  the  employer  will  doubtless  be  able 
to  attract  laborers  of  greater  efficiency  by  the  higher  wage. 
With  a  wider  field  of  choice  he  will  scan  the  qualifications  of 
his  laborers  more  closely.  And  some  of  the  less  efficient  will 
lose  their  places.  Though  it  is  not  possible  to  determine  what 
portions  of  the  annual  excess  of  income  over  expenditures  are 
attributable  respectively  to  capital,  to  profits  and  to  labor, 
though  it  is  not  possible  to  ascertain  the  share  of  the  joint 
product  created  by  each  individual  laborer,  it  is  certain  that 
some  laborers  are  more  efficient  than  others.  If  an  employer 
pays  a  wage  sufficient  to  keep  the  individual  employee  alive, 
he  can  exercise  more  discrimination  in  selecting  his  employees 
than  if  he  pays  starvation  wages. 

Let  it  be  granted,  then,  that  through  the  operation  of  the 
statutory  minimum-wage  some  employees  who  are  now  par- 
tially supported  by  their  wages  in  industrial  establishments 
will  lose  their  places.  Must  the  legislation  fail  because  of 
this?  No  similar  argument  prevails  to  defeat  statutes  raising 
the  standards  of  admission  to  the  bar  or  to  the  practice  of 


12 


MINNESOTA  LAW  REVIEW 


medicine,  requiring  licenses  of  locomotive  engineers  or  of 
chauffeurs.  The  public  purpose  of  these  statutes  differs  from 
that  of  the  minimum-wage  law.  But  if  there  be  a  public  pur- 
pose in  both  cases,  the  fact  that  resulting  injury  to  the  less 
efficient  is  not  permitted  to  defeat  the  effectuation  of  that 
purpose  in  one  line  of  cases  is  warrant  for  dismissing  it  as  a 
controlling  consideration  in  the  other  line  of  cases.  This  is 
not  to  say  that  it  is  entitled  to  no  weight  whatever.  But 
against  it  must  be  balanced  the  advantages.  It  is  certainly 
going  far  to  insist  that  there  is  a  constitutional  right  to  the 
perpetuation  of  a  labor  system  which  has  jobs  which  take  an 
employee's  entire  energies  and  give  in  return  less  than  enough 
to  maintain  those  energies. 

The  resulting  loss  to  individual  employees  from  the  oper- 
ation   of   a   minimum-wage  law  may  be  compared  with  that 
to  would-be  borrowers  from  the  operation  of  usury  statutes. 
Here  the   public  purposes  are   the  same,  the  prevention   of 
contracts  which  are  deemed  coercive  and  unfair.     Some  bor-' 
rowers  will  fail  to  get  loans  as  some  employees  will  fail  to  get 
jobs.    But  it  is  believed  that  it  is  the  better  public  policy  not 
to  have  loans  made  on  a  basis  that  is  likely  to  prove  ruinous 
to  the  borrower.     So  is  it  believed  that  it  is  the  better  public 
policy  not  to  have  industry  conducted  on  a  basis  that  is  likely 
to  prove  ruinous  to  employees.     Those  who  do  not  get  the 
loans  and  those  who  do  not  get  the  jobs  may  suffer  for  a 
time  more  than  if  they  could  borrow  at  usurious  interest  or 
work  for  less  than  it  costs  to  live.     But  against  these  regret- 
table results  are  to  be  weighed  the  advantages  which  come  to 
those  whose  loans  and  jobs  are  on  a  basis  that  the  legislature 
deems  essential  to  a  more  general  social  welfare.     Standard 
rates    of    interest    for    loans,    standard    forms    of    insurance 
policies,  a  standard  minimum  of  wages  in  certain  employments 
—these  are  all  indications  of  a  public  interest  in  the  terms 
of  individual  bargains  which  outweighs  the  interest  of  indi- 
viduals to  make  their  bargains  on  the  best  or  worst  terms 
which  they  can  get  under  unrestricted  legal  freedom  of  con- 
tract.   They  indicate  the  recognition  that  abstract  legal  free- 
dom for  each  individual  is  deemed  less  precious  than  the  adop- 
tion of  general  standards  dictated  by  considerations  of  a  wide 
social  policy. 
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The  objectors  to  minimum-wage  legislation  are  riding  two 
horses  which  run  in  opposite  directions.  They  are  concerned 
that  the  legislation  benefits  employees  at  the  expense  of  em- 
ployers. They  are  fearful  for  the  ruin  it  will  bring  to  em- 
ployees. They  love  to  choose  and  see  their  path  so  that  they 
find  only  the  losses  and  never  the  countervailing  gains.  Solic- 
itous for  the  stray  individuals  who  may  be  harmed  by  the 
adoption  of  social  standards,  they  are  unmindful  of  the  social 
gains  from  the  institution  of  such  .standards.  They  are  like 
those  who  would  view  a  conscription  law  wholly  from  the 
standpoint  of  the  individual  who  does  not  wish  to  be  con- 
scripted. However  legitimate  it  may  be  for  them  to  urge  their 
point  of  view  before  the  legislature,  it  requires  more  justifica- 
tion to  warrant  their  endeavor  to  incorporate  it  into  the 
constitution  of  the  United  States. 

HI 

Though  neither  the  doctrine  of  individualism  nor  of  laissez 
faire  is  contained  in  the  language  of  the  constitution,  they 
permeate  many  judicial  opinions  interpreting  the  constitution. 
From  some  of  such  opinions  Mr.  Brown  quotes.  The  opinions 
were  in  cases  involving  statutes  excluding  aliens  from  em- 
ployment *  or  forbidding  employers  to  discharge  employees 
because  of  their  membership  in  a  labor  union  "'  or  to  require  of 
employees  as  a  condition  of  receiving  or  remaining  in  employ- 
ment an  agreement  not  to  become  or  remain  a  member  of  a 
labor  union."  These  cases  are  not  precedents  on  the  question 
whether  a  minimum  wage  may  be  imposed  by  statute.  Indeed 
Mr.  Brown  does  not  cite  them  for  this  purpose.  He  is  con- 
cerned rather  with  the  social  philosophy  of  the  judges  who 
wrote  the  opinions.  And  that  .social  philosophy  is  congenial  to 
his  objections  to  minimum-wage  legislation.  But  it  indicates 
nothing  more  than  the  personal  equation  of  the  particular 
judge  who  wrote  the  particular  opinion.  Quotations  from 
opinions  of  other  judges  indicating  personal  equations  of  a 

«Truax  v.  Raich.  (1915)  239  U.S.  33,  60  L.Ed.  131.  36  S.  C.  R.  7. 
L.  R.  A.  1916D  545. 

» Adair  V.  United  States.  (1908)  208  U.S.  161.  52  L.Ed.  436.  28 
S.  C.  R.  277.  13  .\nn.  Cas.  764. 

"Coppage  V.  Kansas.  (1914)  236  U.S.  1.  35  S.  C.  R.  240.  L.  R.  .\. 
191 5C  960. 
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contrary  tenor  may  be  cited  to  match  those  adduced  by  Mr. 
Brown.    The  situation  is  familiar  to  all  students  of  constitu- 
tional law.  ^    It  is  not  to  be  denied  that  these  personal  equa- 
tions are  influential  factors  in  the  decision  of  constitutional 
questions.    They  may  explain  the  diversities  of  judicial  opin- 
ion which  are  revealed  in  so  many  of  the  important  cases.    But 
they  are  not  the  law  of  the  constitution.     They  do  not  even 
indicate  the  theory  of  the   Supreme  Court  as  to  the   social 
philosophy  which  should  govern  the  interpretation  of  the  con- 
stitution.    For  with  respect  to  this  social   philosophy  there 
is  division  of  opinion  among  the  members  of  the  Supreme 
Court.    If  we  are  to  deal  with  problems  of  constitutionality  as 
problems  of  law  rather  than  of  judicial  psychology  we  must 
disregard  judicial  utterances  of  general  social  views  and  fix 
our  attention  on  judicial  sanction  or  disapproval  of  particular 
social  expedients. 

Mr.  Brown  cites  no  cases  decided  bv  the  Supreme  Court 
which  are  authority  against  the    validity  of  minimum-wage 
legislation.    He  tells  us  that  "on  principle  and  on  authority  the 
minimum  wage  statute  seems  clearly  to  extend  the  power  of 
regulation   beyond   the   limits   held   to   be  prohibited   by   the 
federal  constitution."    But  his  only  support  for  this  conclusion 
IS  the  opinions  in  the  cases  referred  to  in  the  foregoing  para- 
graph and  the  dissenting  opinion  in  a  case  holding  that  it  is  not 
a  denial  of  due  process  to  regulate  the  rates  of  insurance  com- 
panies. «    These  are  not  precedents  on  the  question  in  issue. 
They  are  at  best  data  from  which  to  infer  how  individual  mem- 
bers of  the  Supreme  Court  will  incline  to  view  minimum-wage 
legislation.    But  of  this  we  have  better  evidence  than  the  social 
philosophizing  in  opinions  several  years  old.     We   have  the 
fact  that  one  member  of  the  present  bench  had  gratuitously 
devoted  much  of  his  time  during  the  last  few  years  of  his  career 
at  the  bar  to  advocating  the  constitutionality  of  this  legislation. 

7  See   Freund.    Standards   of  American     Legislation    185-^14     ?2n 
Compare  also    Pound.  Liberty  of  Contract.  18  Yale  Law  Journal  514 

24^  H;rva?d\^:"L";ie"J.  ""Z  7m-'ti  ^^h'/^S  '^^°^^  ^'^^^^^ 
Fourteenth    Arneu^rne::/ 7'''m'^^^^^^^ 

2^6"Yj;eTal^^o'u^rn'ar5lr'"^  ^^^°^  ^^^"^'^^  -^  ^'^  Adamin^t?; 
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and  the  further  fact  that  the  other  members  of  the  bench  are 
divided  evenly  on  the  question.  We  know  that  so  long  as  the 
personnel  of  the  Supreme  Court  remains  unchanged,  the  only 
decisions  that  will  be  rendered  against  such  legislation  must 
be  in  state  tribunals.  So  that  reliance  on  the  individual  philos- 
ophy of  particular  Supreme  Court  judges  past  or  present  is 
n(n  the  sound  or  safe  method  of  dealing  with  our  problem. 

IV 

Mr.   Brown   makes  no  inquiry  to  discover  the  extent   to 
which  legislatures  have  already  been  permitted  to  deal  with 
the  wage  relation.     Such  inquiry  would  show  that  in   1901, 
the  Supreme  Court  sustained  a  state  statute  requiring  employ- 
ers who  issue  scrip  or  store  orders  in  payment  of  wages  to 
redeem  the  same  in  money  when  so  requested. "    Such  a  statute 
has  to  do  with  the  rate  of  wages.    The  situation  which  it  was 
passed  to   remedy  is  well   known.     I^mployees  to  tide  over 
the  necessities  of  the  moment  were  glad  to  accept  scrip  or 
store   orders   even    though    it   subjected    them    to    exorbitant 
prices  at  the  company  store.    They  freely  made  such  binding 
contracts,  if  by  "freely"  we  mean  that  they  chose  one  of  two 
theoretically  possible  alternatives.     The  statute  says  that  the 
contract  to  accept  the  store  order  in  lieu  of  cash  shall  not  be 
binding.     It  may  be  rescinded  at  the  option  of  the  employee. 
One  effect  of  such  a  statute  is  to  relieve  the  employee  from 
the  monopoly  of  the  company  store  and  so  to  increase  his  real 
wages.     His  scrip  or  store  order  is  convertible  into  cash  on 
the  regular  pay  day.     Rival  stores  may  arrange  to  take  the 
scrip  as  security  for  goods  sold  by  them  and  count  on  subse- 
quent redemption  in  cash.    Company  stores  will  have  to  meet 
this  competition  and  so  increase  the  purchasing  power  of  the 
scrip  and  thereby  the  real  wages  of  employees.    The  bearing 
of  this   decision   on   the   social   philosophy  breathed   by   the 
opinions  which  Mr.  Brown  quotes  is  apparent  when  the  de 
cision   is  compared   with   the  denunciatory   utterance   of  t'.e 
supreme  court  of  Pennsylvania  on  similar  legislation  : 

"More   than    this,   it    is   an   insulting   attempt    to   put   the 
laborer  under  a  legislative  tutelage  which  is  not  only  degrading 

»KnoxvilIe  Iron   Co.  v.  Harbison.   (1901)    183  U.S.   13,  46   L.Ed. 
55.  22  S.  C.  R.  1. 
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Un'ked'^StateT^^         subversive  of  hi,  rights  as  a  citizen  of  the 
united  states.    He  may  sell  his  labor  for  what  he  thinks  best 
whether  money  or  goods,  just  as  his  employer  may  sell  hU 

him  "om"  'o'h' '"^•'"'  ^-^7^  '^^  ^^^^  p4oseTtj;  p^even 
him  from  so  doing  is  an  infringement  of  his  constitutiona 
privilege  and  consequently  vicious  and  void.'' »<» 

The  Supreme  Court  of  the  United  States  with  more  dignity 
and  more  common  sense  fakes  the  opposite  position     The  de- 
cision IS  not  pertinent  from  the  standpoint  of  an  employee  who 
objects  to  a  minimum-wage  statute,  but  it  directly  controverts 
the  contention  of  the  employer  that  he  has  a  constitutionally 
protected  right  to  use  his  superior  economic  position  to  drive 
as  hard  a  bargain  as  he  can.     It  sanctions  a  statute  whose 
design  and  effect  was  to  raise  the  real  wages  of  employees  in 
spite  of  bargains  which  made  every  advance  payment  of  wages 
conditioned  on  paying  the  prices  demanded  at  the  company 
store-bargains  which  in  orthodox  legal  theory  were  freely 
entered  into  though  the  freedom  wa^  one  to  delight  the  meta- 
physician  more  than  the  laborer. 

Mr.  Brown  also  neglects  a  decision  of  the  Supreme  Court 
handed  down  in  1909  sustaining  a  state  statute  requiring  mine 
operators  to  pay  miners  by  •'run  of  mine"  weight  rather  than 
by  weight  after  screening.  ••     This  put  an  end  to  the  system 
by  which  miners  received  no  pay  for  mining  small  pieces,  al- 
though such   small  pieces   had  a  market  value  to  the  mine- 
owners.      The  result   was  to  raise  the  wages  of  the  miners 
provided  the  rate  of  payment  remained  unchanged      It  left 
the  parties  free  to  contract  as  to  the  rate,  but  not  as  to  the  ' 
application  of  the  rate  to  the  coal  mined.    It  indicated  that  the 
wage  relation  was  not  immune  from  legislative  interference. 

Other  cases  dealing  with  the  wage  relation  are  ones  sus- 
taining a  statute  forbidding  the  advance  payment  of  wages 
to  seamen.  -^  prohibiting  contracts  to  pay  employees  less  often 
than  semi-monthly.'-^  and  prohibiting  the  assignment  of 
wages.  »  These  cases  all  indicate  the  judicial  recognition  that 
the  wage  relation  may  be  a  matter  of  public  concern,  that  it  is 


'"Godcharles  v.  VVigeman.  (1886)   113  Pa.  St.  431    6  \i\   354 
"  AlcLean  v.  .Arkansas.  (1908)  211  U  S   539   29  S  C  R    2rt^ 

23  s'cTlsT  '■  ^"■'^  ^'"''''''-  ^^^•^)'^^  ^^-S.  169.  47  L  Ed.  1002. 

I!  ^'"'!  ^f'}''"*^'  ^'^  ^  Williams.  (1914)  2ii  U.  S.  685.  34  S  C  R  761 
'Mlutiial  Loan  Co.  v.  Martell.  (1911)  2ZZ  U.S.  225.  32  S.  C.  R.  74.' 
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a  legitimate  subject  of  legislative  regulation  and  that  the 
particular  legislative  regulation  will  be  sustained  if  it  is  war- 
ranted by  the  public  interest.  They  do  not,  it  is  true,  involve 
judicial  sanction  of  the  particular  public  interest  involved  in 
the  prescription  of  a  minimum  wage.  But  they  utterly  refute 
the  notion  that  it  is  constitutionally  impious  for  a  legislature 
toi  interfere  with  the  freedom  of  employer  and  employee  to 
make  whatever  contract  they  may  choose  or  be  forced  by 
necessity  to  make. 

A  word  should  be  said  about  Mr.  Brown's  dismissal  of 
cases  sustaining  minimum-wage  statutes  which  apply  only  to 
public  employment.  "     From  the  standpoint  of  the  employers 
these  have  no  bearing  on  the  imposition  of  a  minimum  wage 
in  private  employment.     But  may  they  not  cause  the  same 
suffering    to    the  less    efficient    employee?      Does    not    such 
raising  of  wages  as  resulted  from  the  Adamson  Law  "  have 
possibility   of   loss  of  employment  for   individual  employees? 
Will  not  the  roads  curtail  expenses  as  much  as  possible?     If 
they  cannot  economize  in  rate  of  wages,  will  they  not  seek 
economy  in  the  number  on  the  pay-roll?     Similar  considera- 
tions may  be  urged  with  respect  to  legislation  requiring  ex- 
penditures for  safety  appliances,  or  increasing  costs  of  pro- 
duction by  abbreviating  the  hours  of  labor  or  eliminating  the 
employment    of    children.      Whenever    a    statute    makes    an 
employer  expend  money  he  might  retain  if  left  free  to  do  as 
he  chose,  it  spurs  him  to  greater  economy.    And  such  economy 
may  take  the  form  of  curtailing  the  number  of  his  employees. 
The     argument     that    minimum-wage    legislation    interferes 
with  sacred  rights  of  employees  is  of  a  piece  with  complaints 
that  might  have  been  directed  against  most  if  not  all  of  the 
labor  legislation  that  has  received  judicial  sanction.     Legisla- 
tive compulsion   always   interferes   with   liberty.     It  usually 
imposes  pecuniary  loss  on  certain  individuals.    But  such  results 
do  not  make  the  legislation  wanting  in  the  requirements  of 
due  process,  unless  it  cannot  reasonably  be  believed  that  the 


"Atkin  V.  Kansas.  (1903)  191  U.S.  207.  48  L.Ed.  148.  24  S.  C.  R. 
124.  The  statute  involved  in  this  case  fixed  the  mmimum  at  "the  cur- 
rent rate  of  per  diem  wages  in  the  locality  where    the    work    is  per- 

^^'"^Sultained  in  W  ilson  v.  New,  (1917)  243  U.  S.  332.  37  S.  C  R.  298. 
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statute  tends  to  promote  a  public  welfare  which  outweiglis 
any  concomitant  individual  loss. 


This,  then,  is  the  vital  issue  raised  by  the  statutory  mini- 
mum wage.  What  attention  does  Mr.  Brown  give  to  it^ 
He  says  that 

claimTh^.tX'*'"  ""/  police-power  regulation  is  based  on  the 
^nZ^T         '"PP'>^^"g^'  ^°  ^"  individual  who  happens  to  be 

LrTomfortahle'T  ^^^"P^^'?"'  ^^ '^^  "^eds  of  such  individual 

tor    comfortable    livmg.    makes    the    occupation    in    question 

affected  w,th  a  public  interest,'  and,  therefore,  subject  to    he 

wage  regulation  in  question."  suujcct  lo  tne 

What  he  means  by  saying  that  the  occupation  is  affected 
with  a  public  interest  is  not  clear.     The  theory  of  the  legis- 
lation is  that  there  is  a  public  interest  in  having  those  who 
give  their  whole  strength  to  an  employer  receive  enough  from 
that  employer  to  maintain  that  strength,  that  there  is  a  public 
interest  in  having  an  industry  support  itself  instead  of  relying 
on  outside  subsidies.    Mr.  Brown  does  not  say  that  there  is  no 
such  public  interest.    He  says  in  effect  that  the  promotion  of 
such  public  interest  by  minimum-wage  legislation  will  cause 
loss  to  individual  employers  and  to  individual  employees     So 
It  may.    But  individual  loss  results  from  the  promotion  of  most 
If  not  all   public  interests.     It   results  from  war,   from   tax- 
ation, from  discharges  in  bankruptcy,  from  exercises  of  the 
pohce  power.    The  question  is  whether  the  public  interest  is 
sufficient  to  justify  the  individual  loss.     The  individuals  who 
suffer  loss  are  part  of  the  public.    If  they  do  not  share  in  the 
public  gain  which  accompanies  their  individual  loss,  they  share 
in  other  public  gains  which  depend   for  their  attainment  on 
the  principle  that  they  shall  not  be  defeated  by  fear  of  attend- 
ant individual  loss. 

The  only  specific  public  interest  to  which  Mr.  Brown 
adverts  ,s  the  claim  that  "the  statutory  minimum  wage  is  a 
protection  of  the  morals  of  women  workers."  'This  sensa- 
tional claim,"  he  says,  "has  been  practically  abandoned. 
Of  course  ,f  insufficient  wages  during  employment  produce 
immorality,  then  lack  of  employment  would  tend  to  produce 
It  al  the  more."  Yes,  if  all  women  now  underpaid  shall  as  a 
result  of  the  minimum-wage  statute  lose  employment  entirely 
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But  if  the  greater  part  of  the  women  now  receiving  wages 
less  than  the  cost  of  subsistence  are  raised  to  a  standard 
which  will  support  them,  the  number  of  those  who  must  rely 
on  outside  subsidies  will  be  greatly  diminished.  In  so  far 
then  as  immorality  is  fostered  by  the  necessity  of  adding  to 
wages  some  other  source  of  income,  the  number  of  those  who 
are  in  this  predicament  will  be  greatly  diminished  by  the  mini- 
mum wage.  And  those  who  receive  no.  wage  at  all  will  form 
a  special  class  for  whom  some  special  provision  must  be  made. 

What  is  true  of  the  relation  of  the  minimum  wage  to  im- 
morality is  true  also  of  the  relation  of  the  minimum  wage 
to  ill-health  due  to  insufficient  nourishment  and  improper 
living  conditions.  The  purpose  and  result  of  minimum-wage 
legislation  is  to  ensure  that  those  who  give  a  day's  work 
receive  a  day's  support  in  return.  The  purpose  is  a  public 
purpose,  because  the  evils  which  result  from  poverty  and 
weakness  and  premature  death  are  public  evils.  "  They  are  the 
public  evils  that  all  our  health  laws  seek  to  avert.  They  are 
the  public  evils  that  public  charity  seeks  to  avert.  Men  are 
compelled  to  pay  money  in  taxes  to  prevent  those  evils.  They 
must  pay  to  provide  food  and  lodging  and  medical  care  for 
those  who  stand  in  no  relation  to  them  except  that  of  fellow 
citizens.  There  can  be  no  dispute  that  the  end  sought  by 
minimum-wage  legislation  is  a  legitimate  public  end.  The 
only  question  is  the  appropriateness  of  the  means. 

The  objection  of  the  employer  is  in  substance  that  he  is 
not  his  brother's  keeper.  The  statute  says  that  he  shall  be 
his  employee's  keeper,  that  he  shall  not  have  his  employee 
kept  for  him  by  others.  It  leaves  him  free  to  decide  whether 
any  person  shall  be  his  employee.  He  has  a  freedom  which 
is  not  accorded  to  those  who  are  taxed  to  support  others  who 
do  not  receive  from  private  sources  enough  to  support  them- 
selves.    But  if  the  employer  chooses  to  take  the  daily  labor 

»T  Felix  Frankfurter  in  his  brief  submitted  to  the  Supreme  Court  in 
support  of  the  Oregon  minimum-wage  statute  calls  the  statute  "a  rea- 
sonable exercise  of  the  state  power  to  minimize  danger  of  unfair  or 
oppressive  contracts."  The  cases  cited  in  notes  9,  U,  12,  and  13.  supra, 
are  instances  of  the  judicial  sanction  of  the  legislative  promotion  of 
such  purpose.  So  is  anti-trust  legislation  and  "blue-sky"  legislation. 
In  minimum-wage  legislation,  however,  this  public  purpose  seems  an- 
cillary to  the  public  purpose  of  preventing  the  evils  referred  to  in  the 
text  above,  since  such  evils  are  the  inevitable  concomitants  of  such 
oppressive    contracts. 
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of  a  woman  he  is  compelled  to  pay  that  woman  enough  to 
make  that  labor  possible.    He  pays  only  the  cost  of  that  from 
which  he  chooses  to  reap  the  benefits.     He  pays  what  the 
common  law  makes  men  pay  in  judgments  in  quasi-contract.  " 
The  obligation  which  the  law  imposes  on  him  in  respect  to 
wages  is  similar  to  that  which  it  imposes  on  him  in  respect  to 
mjuries   arising   in   the   course   of  employment.      Under  our 
modern  workmen's  compensation  statutes  '»  the  employer  pays 
for   injuries   to   employees,    not   because    his    negligence   has 
caused  the  injuries,  but  because  the  injuries  were  incident  to 
the  employment  and  the  employer  chose  to  make  the  contract 
that  gave  rise  to  the  employment.    Injuries  are  only  a  possible 
or  likely  incident  of  the  employment.     The  support  of  the 
worker  is  a  necessary  and  certain  incident  of  the  employment. 
It  is  a  condition  without  which  the  employment  cannot  exist. 
The  employer  must  pay  for  the  fuel  for  his  furnaces,  as  the 
farmer  pays  for  fodder  and  shelter  for  his  kine.     But  when 
a  statute  commands  an  employer  to  pay  enough  for  clothing, 
food  and  shelter  to  those  whose  labor  he  uses  in  his  factory, 
it  is  alleged  to  be  a  violation  of  the  principles  of  our  govern- 
ment.    Yet  by  common  law  and  by  many  approved  statutes 
those   who  accept  benefits  are   made  to   bear   the  attendant 
burdens. 

The  only  employees  who  can  complain  of  minimum-wage 
legislation  are  those  whom  the  employer  rejects.  It  must  be 
recognized  that  a  serious  defect  in  minimum-wage  legislation 
is  the  absence  of  specific  provision  for  caring  for  the  un- 
employables.  But  a  statute  is  not  invalid  becau.se  it  takes 
only  the  first  step  in  dealing  with  a  situation  and  leaves  other 
steps  to  be  adopted  as  experience  shall  advise.  ="  "Constitu- 
tional   law,   like  other   mortal  contrivances,  must   take   some 

"For  a  discussion  of  the  extent  to  which  what  is  really  the  impo- 
sition of  absolute  liability  for  reasons  of  public  policy  is  attained 
through  actions  ex  contractu  and  ex  delicto,  see  Jeremiah  Smith  'Tort 
and  Absolute  Liability— Suggested  Changes  in  Classification."  30  Har- 
vard Law  Review  241.  319,  409. 

,.r."^"*^*'"^^  ^y  ^^^  Supreme  Court  in  New  York  Central  R  r    v 
^3 'us'210  ^'^C-i'^i.f  ^■^■^-  2^7;  Hawkins  v.bTcX  ( m/) 

;"  But  the  federal  constitution  does  not  require  that  all  state  laws 
shall  be  perfect,  nor  that  the  entire  field  of  proper  legislation  shall  be 
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chances,"  Mr.  Justice  Holmes  has  reminded  us."  Minimum- 
wage  statutes  will  tend  to  sort  out  the  unemployables.  They 
will  remedy  the  evils  due  to  the  fact  that  industry  is  not  now 
maintaining  the  employees  whom  it  requires  and  must  con- 
tinue to  require.  Those  whom  industry  does  not  require 
must  be  subjected  to  special  treatment  later. 

This  is  not,  however,  all  that  may  be  said  in  answer  to  the 
objection  of  the  employee  who  loses  her  chance  to  work 
because  her  employer  will  not  retain  her  at  the  wage  pre- 
scribed by  the  statute.  She  must  be  regarded  not  as  an  iso- 
lated individual  but  as  a  member  of  a  class.  The  class  of 
women  workers  as  a  whole  will  derive  such  benefits  from  the 
raising  of  their  wages  to  the  cost  of  subsistence,  that  the  loss 
to  the  unemployables  is  overbalanced  by  the  gain  to  those  whom 
industry  cannot  dispense  with.  As  a  compulsory  vaccination 
statute  cannot  be  defeated  because  some  will  suffer  from  its 
enforcement,  so  a  statute  raising  wages  should  not  be  de- 
feated because  some  laborers  will  suffer  from  its  enforcement. 
The  class  to  which  they  belong  will  gain.  Therefore  there  is 
no  loss  to  the  class  to  be  weighed  against  the  general  public 
benefits  which  the  statute  will  promote. 

The  immateriality  of  loss  to  individual  employees  from  the 
operation  of  minimum-wage  legislation  would  seem  to  be 
sufficiently  established  by  the  instances  already  given  in  which 
the  courts  have  sustained  legislation  establishing  standards 
of  fitness,  of  rates  of  interest  and  of  pay.  Such  loss  is  regret- 
table, but  it  does  not  make  the  statute  unconstitutional.  It  is 
however  to  be  hoped  that  the  states  which  adopt  minimum- 
wage  legislation  will  soon  add  provisions  for  dealing  with  the 
needs  of  the  unemployed  and  the  unemi)loyable.  Such  needs 
are  of  course  provided  for  in  a  measure  by  our  systems  of 
public  charity  and  by  institutions  for  the  care  and  training 
of  defectives.  To  the  extent  to  which  public  funds  are  re- 
leased by  the  effect  of  minimum-wage  statutes  on  those 
who  remain  in  employment,  the  care  of  the  unemployed  will 
involve  no  increase  of  the  tax  burden.  And  to  the  extent  to 
which  the  statutes  operate  to  sift  the  defectives  from  the  mass 
of  workers,  substantial  aid  will  be  given  to  the  movement  for 

«i  Blinn  v.  Nelson,  (1911)  222  U.  S.  1,  at  p.  7,  32  S.  C.  R.  1. 
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mental  hygiene  which  has  already  won  recognition  as  an 
essential  governmental  function. 

The  economic  wisdom  or  folly  of  minimum-wage  legisla- 
tion can  of  course  be  better  demonstrated  by  experience  than 
by  theoretical  argument.  The  judicial  determination  of  such 
questions  should  not  be  based  on  fantastic  or  at  best  highly 
speculative  predictions  of  dire  results.  And  when  the  results 
are  known,  their  appraisal  will  be  in  large  part  dependent  upon 
views  of  social  policy.  Under  the  development  of  our  consti- 
tutional system  such  questions  of  policy  are  passed  upon  by 
the  courts.  The  considerations  which  influence  the  judicial 
decision  of  such  questions  are  not  always  susceptible  of  easy 
determination.  --  It  is  apparent,  however,  that  the  courts  are 
rapidly  abandoning  the  general  notions  of  individualism  and 
of  laissez  faire  which  underlie  the  arguments  of  the  opponents 
of  minimum-wage  legislation.  Experience  is  demonstrating 
the  superior  wisdom  of  legislative  prescription  of  social  stand- 
ards over  the  anarchic  chaos  of  unfettered  individual  action. 

Legislation  compelling  employers  to  pay  a  wage  equal  to 
the  cost  of  subsistence  differs  in  detail  from  other  legislation 

"See  the  discussion  of  this  problem  in  the  article  by  Mr.  Kales 
cited  in  note  7.  Mr.  Kales  suggests  the  following  test  for  what  is  a 
proper  exercise  of  the  police  power.  "The  legislative  power  is  the 
legitimate  means  of  correcting  mistakes  of  persistent  stupidity  and 
shortsighted  selfishness  on  the  part  of  the  managers.  It  is  the  legi- 
timate means  of  compelling  all  to  do  that  which  the  wiser  are  ready 
to  do,  but  the  more  stupid  and  the  more  selfish  are  unwilling  to  at- 
tempt, and,  therefore,  not  infrequently  prevent  action  by  any.  The 
legislative  power  is  the  legitimate  means  of  cutting  down  the  rewards 
of  successful  management  so  that  they  are  not  out  of  all  proportion  to 
what  the  successful  manager  is  willing  to  take."  After  enumerating 
some  of  the  statutes  which  the  Supreme  Court  has  sustained,  Mr. 
Kales  adds:  "All  these  acts  in  a  degree  interfere  with  the  managers' 
freedom  to  manage  according  to  their  judgment  and  opportunity.  All 
m  a  degree  tend  to  substitute  the  legislative  fiat  for  the  will  of  the 
managers.  They  tend  to  some  extent  to  undermine  the  managers' 
chances  and  motives  for  successful  management.  At  the  same  time 
they  tend  to  counteract  the  persistent  stupidity  and  short-sightedness 
of  the  managers  themselves.  They  tend  to  compel  all  alike  to  do  what 
the  more  enlightened  are  willing  to  concede  for  the  best  interests  of 
the  business.  They  tend  to  compel  that  co-operation  or  common  ac- 
tion by  all  the  members  of  a  group,  which  is  desirable  in  the  interests 
of  the  business  itself  as  well  as  the  general  welfare,  but  which  can- 
not be  obtained  without  the  compulsion  of  law,  hfcause  some  at  least 
would  never  subscribe  to  the  plan  voluntarily." 

In  applying  this  test  to  minimum-wage  legislation-  it  seems  mod- 
erate to  say  that  any  sensible  manager  of  a  business  would  choose  to 
pay  his  employees  enough  to  make  them  capable  of  efficient  and  con- 
tinuous labor  without  dependence  on  other  sources  of  support  than 
their  wages. 
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already  sustained  as  constitutional.  But  the  public  ends  to  be 
gained  by  the  statutory  minimum  wage  are  akin  to,  if  not  iden- 
tical with,  the  public  ends  secured  by  legislation  which 
has  already  successfully  run  the  gauntlet  of  judicial  consider- 
ation. The  private  detriment  which  minimum-wage  statutes 
may  cause  is  less  serious  and  more  easily  justified  than  are 
the  burdens  imposed  by  statutes  which  have  long  been  part 
of  our  system  of  legal  regulation.  A  judicial  declaration  that 
minimum-wage  legislation  is  a  deprivation  of  property  without 
due  process  of  law  would  be  inconsistent  with  the  necessary 
implication  of  the  group  of  decisions  on  similar  statutes  and 
with  the  social  philosophy  which  those  decisions  exemplify. 
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THE  CHILD  LABOR  LAW,  THE  TENTH  AMENDMENT, 
AND  THE  COMMERCE  CLAUSE. 

By  Thomas  Reed  Powell.* 

I. 

The  states  of  the  United  States  derive  no  legislative  powers 
from  the  federal  Constitution.  This  is  elementary  learning. 
Less  elementary  perhaps,  but  none  the  less  firmly  established,  is 
the  principle  that  the  authority  of  each  state  is  confined  to 
affairs  within  its  boundaries.  No  state  may  dictate  legal  events 
beyond  its  dominions.* 

A  sufficient  reason  for  the  territorial  limitations  of  our  law 
is  the  absence  of  physical  power  of  a  legal  unit  over  persons  and 
things  beyond  its  borders.  Great  Britain  does  not  make  law 
for  Massachusetts,  because  Great  Britain  cannot  command  obedi- 
ence in  Massachusetts.  The  point  has  been  well  put  by  Mr.  Jus- 
tice Holmes  in  an  opinion  for  a  unanimous  court  in  a  case  holding 
that  the  Sherman  anti-trust  law  cannot  be  violated  by  acts  in 
Costa  Rica  which  were  sanctioned  by  Costa  Rica: 

Law  is  a  statement  of  the  circumstances  in  which 
public  force  will  be  brought  to  bear  upon  men  through 
the  courts.    But  the  word  commonly  is  confined  to  such 


»  Columbia  University. 

2  A  chancellor  does,  it  is  true,  order  or  forbid  acts  outside  of  his  baili- 
wick; but  his  power  to  enforce  compliance  with  his  commands  must  be 
exercised  in  the  state  in  which  he  sits.  His  precepts  are  merely  threats  to 
do  something  within  his  jurisdiction  unless  dissuaded  by  satisfactory  be- 
havior at  home  or  abroad  by  the  one  against  whom  his  decree  is  directed. 
Equity's  power  in  personam  forms  no  exception  to  the  principle  that  the 
law  of  a  jurisdiction  is  made  for  home  consumption  and  not  for  exportation, 
except  as  other  jurisdictions  choose  to  receive  it,  not  as  law,  but  as  a  fact. 
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prophecies  or  threats  when  addressed  to  persons  living 
within  the  power  of  the  courts.  A  threat  that  depends 
upon  the  choice  of  the  party  affected  to  brinfr  himself 
within  that  power  would  hardly  be  called  law  in  the 
ordinary  sense.' 

As  the  United  States  cannot  fix  the  legal  quality  of  acts  or 
events  in  Costa  Rica,  so  North  Carolina  cannot  fix  the  legal 
quality  of  acts  or  events  in  Louisiana  or  Rhode  Island.  North 
Carolina  cannot  say  what  shall  constitute  a  trespass  in  Louisi- 
ana, what  shall  be  the  duties  of  inn-keepers  in  Louisiana,  or 
what  goods  or  persons  shall  or  shall  not  be  carried  in  Louisiana. 

Prior  to  the  federal  Constitution  each  of  the  thirteen  states 
had  full  authority  to  determine  all  these  matters  for  itself.  The 
Constitution  wrought  a  change.  It  created  a  new  government 
to  which  was  committed  control  over  some  of  the  matters  for- 
merly regulated  by  each  of  the  states  within  its  own  borders.  In 
this  way,  and  by  express  limitations  on  the  states,  the  Constitu- 
tion deprived  the  individual  states  of  some  of  the  powers  pre- 
viously possessed.  But  it  gave  no  new  legislative  powers  to  any 
individual  state.  It  left  each,  as  before,  powerless  to  dictate  to 
its  neighbors.  No  state,  therefore,  may  enter  a  valid  complaint 
because  it  finds  itself  unable  to  order  affairs  beyond  its  domains. 
It  had  no  such  authority  before  the  Constitution.  It  acquired 
none  by  the  Constitution. 

All  this  is  such  a  common-place  of  history  and  of  law  that 
one  hesitates  to  repeat  it.  The  excuse  for  the  iteration  is 
that  five  judges  of  the  Supreme  Court  have  announced  the  doc- 
trine that  the  reserved  powers  of  North  Carolina  are  encroached 
upon  if  North  Carolina  cannot  have  a  market  for  some  of  its 
goods  in  other  states.  This  is  based  in  large  part  upon  the  Tenth 
Amendment  to  the  Federal  Constitution,  which  declares  that 
**the  powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people."  We  may  agree  that  a  power 
which  North  Carolina  did  not  have  before  the  Constitution  was 
not  taken  away  from  her  by  the  Constitution.  Experts  in  the 
hiprher  mathematics  of  negative  quantities  may  find  that  things 


3  American    Banana   Co.   v.    United    Fruit   Co.    (1908)    213    IT    S    347 
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minus  can  be  reserved  as  easily  as  things  plus.  But  how  a  minus, 
by  being  reserved,  changes  its  sign  and  becomes  a  plus,  is  more 
difficult  to  fathom. 

Yet  such  is  the  result  of  the  Supreme  Courtis  decision  in 
Hammer  v.  Dagenhart,*  declaring  the  federal  Child-Labor  Law 
unconstitutional.  The  statute  forbade  the  transportation  in  in- 
terstate commerce  of  goods  made  in  factories  in  which  children 
under  fourteen  were  employed,  or  in  which  children  under  six- 
teen were  employed  more  than  eight  hours  a  day.  There  was  no 
suggestion  in  the  opinion  of  the  court  that  the  age  limits  set 
by  the  act  were  unreasonable.  It  seemed  to  be  assumed  that 
neither  employers  nor  children  could  urge  that  Congress  had  in- 
terfered with  any  rights  secured  to  them  by  the  due-process 
clause  of  the  Fifth  Amendment.  The  chief  ground  of  the  de- 
cision was  that  the  prohibition  of  transportation  from  the  state 
of  manufacture  would  tend  to  interfere  with  the  conditions  of 
manufacture  and  would  therefore  transgress  upon  the  reserved 
powers  of  the  state  of  manufacture.  North  Carolina  must  have 
markets  in  other  states,  or  her  reserved  powers  are  interfered 
with.  Thus  a  state  is  assumed  to  have  a  power  to  insist  that 
the  highways  of  the  continent  be  open  for  the  carriage  of  its 
products.  In  the  enjoyment  of  this  power  to  project  its  author- 
ity beyond  its  borders,  it  can  resist  the  restraints,  not  only  of 
its  sister  states,  but  of  the  legislature  of  the  nation  as  well. 

This  seems  to  be  the  necessary  logic  of  the  Child  Labor  Case, 
in  so  far  as  it  is  based  upon  the  ground  that  a  barrier  to  markets 
beyond  a  state  interferes  with  the  conditions  of  production,  and 
so  with  the  reserved  powers  of  the  state  of  production.  For 
all  barriers  to  such  markets  must  necessarily  interfere  with  pro- 
duction for  those  markets.  But  the  majority  of  the  Supreme 
Court  do  not  push  their  new  doctrine  so  far.  They  do  not  im- 
pugn the  authority  of  previous  decisions  sustaining  acts  of 
Congress  which  closed  the  channels  of  interstate  commerce  to 
impure   foods,'  lottery   tickets,*   and   intoxicants.''     Of  course 


♦  (June  3,  1918)  38  Sup.  Ct.  Rep.  529. 

sHipolite  Egg  Co.  v.  United  States  (1911)  220  U.  S.  45. 

•Champion  v,  Ames  (1903)  188  U.  S.  321. 

7  Clark  Distilling  Co.  v.  Western   Maryland  Railway  Co.    (1917)    242 
U.  S.  311. 
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those  prohibitions  of  transportation  affected  conditions  anterior 
to  transportation.  The  lottery  enterprise  waned;  less  liquor  was 
distilled ;  packing  houses  were  cleaned  up.  The  liquor  and  the 
lottery  laws  obstructed  affairs  in  the  home  state  far  more 
greviously  than  did  the  Child-Labor  Law.  And  the  Pure-Food 
Law  interfered  no  less.  But  they  are  differentiated  by  the  ma- 
jority of  the  court  on  the  ground  that  the  harm  of  liquor  and 
lottery  tickets  and  impure  food  is  not  confined  to  the  state  in 
which  they  originate.  Yet  even  if  we  grant  that  weakened  and 
stunted  children  are  a  "local  issue,"  it  becomes  no  easier  to  un- 
derstand how  a  law  which  does  not  apply  to  articles  consumed 
within  the  state  of  manufacture  can  encroach  on  powers  of  a 
state  possessed  prior  to  the  Constitution,  when  at  that  time  no 
state  could  grant  to  its  products  any  safe  conduct  beyond  its 
borders. 

The  opinion   of  the  majority  of  the  court   does   not  ease 
our  difficulties  on  the  point.  "The  grant  of  authority  over  a  purely 
federal  matter  was  not  intended  to  destroy  the  local  power 
always  existing  and  carefully  reserved  to  the  States  in  the  Tenth 
Amendment  to  the  Constitution,"  says  Mr.  Justice  Day.     This 
is  not  to  be  denied.    "The  control  by  Congress  over  interstate 
commerce,"  he  continues,   "cannot  authorize  the   exercise  of 
authority  not  entrusted  to  it  by  the  Constitution."     This  is 
obvious.    "The  maintenance  of  the  authority  of  the  states  over 
matters   essentially   local,"   he   adds,   "is   as  essential   to   the 
preservation  of  our  institutions  as  is  the  conservation  of  the 
supremacy  of  the  federal  power  in  all  matters  entrusted  to  the 
nation   by   the   federal   Constitution."     This   may   readily   be 
granted.     "The  power  of  the  states  to  regulate  their  purely  in- 
ternal affairs  by  such  laws  as  seem  wise  to  the  local  authority  is 
inherent  and  has  never  been  surrendered  to  the  general  govern- 
ment."    This  does  not  admit  of  doubt.     But  these  statements 
fail  to  establish  that  a  state  ever  had  a  "local  power  always 
existing"  to  say  what  products  its  neighbors  must  receive,  or  that 
what  goods  shall  reach  the  markets  of  Louisiana  is  a  matter 
"essentially  local"  to  North  Carolina,  or  is  one  of  the  "purely 
internal  affairs"  of  North  Carolina. 

If  the  matter  is  local  in  any  sense,  it  is  much  more  local  to 
Louisiana  than  to  North  Carolina.    If,  in  order  to  preserve  the 
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principle  of  local  autonomy,  the  question  what  goods  shall  pass 
from  one  state  to  another  is  to  be  determined  by  a  state  rather 
than  by  Congress,  there  is  much  more  reason  to  refer  the  de- 
cision to  the  state  of  destination  than  to  the  state  of  origin.  And 
in  Taney's  time,  a  state  was  allowed  to  reject  intoxicants  offered 
by  its  neighbors.*  But  the  views  of  that  day  did  not  persist. 
Leisy  v.  Harden"  held  that  a  state  could  not  forbid  the  sale  within 
its  borders  of  liquor  in  original  packages  from  other  states.  Such 
prohibition  was  held  a  regulation  of  interstate  commerce  and 
the  exercise  of  a  power  conferred  upon  Congress  and  thereby 
denied  to  the  states.  The  states  individually  are  held  powerless 
to  refuse  to  receive  articles  of  commerce  from  their  neighbors.*" 
And  the  reason  is,  not  that  such  refusal  interferes  with  any  power 
of  the  state  of  production,  but  that  it  regulates  interstate  com- 
merce. Yet  when  the  states  collectively  through  their  representa- 
tives in  Congress  refuse  to  receive  a  commodity  from  their  neigh- 
bors, the  refusal  is  no  longer  a  regulation  of  interstate  commerce. 
By  some  strange  alchemy  it  has  been  changed  to  an  encroachment 
on  some  reserved  power  of  the  state  of  production — a  power 
which  that  state  when  an  independent  sovereign  did  not  possess. 

Nowhere  does  the  opinion  of  Mr.  Justice  Day  meet  these 
points  or  directly  refer  to  them.  Yet  they  are  tersely  and  lucidly 
put  in  the  dissenting  opinion  of  Mr.  Justice  Holmes  and  must 
have  been  forcibly  urged  by  the  dissenting  judges  in  conference. 
They  seem  eminently  worthy  of  explicit  attention  and  painstak- 
ing refutation,  before  the  Supreme  Court  annuls  an  Act  of  Con- 
gress by  the  casting  vote  of  a  single  judge.    The  great  and  un- 


I 


sLiceiiBe  Cases  (1847)  5  How.  (46  U.  S.)  504.  The  state  laws  which 
were  upheld  impoped  restrictions  on  sale,  but  their  natural  effect  was  of 
course  to  diminish  the  introduction  of  liquor  into  the  state. 

•  (1890)  145  I),  a  100. 

10  Bowman  v.  vjhicafro  &  N.  W.  Ry.  Co.  (1888)  125  U.  S.  465,  (declaring 
invalid  a  stat^  prohibition  of  introduction  of  liquor  from  other  states)  ; 
Adams  Expreps  Co.  v.  Kentucky  (1909)  214  U.  S.  218  (same);  Minnesota 
V.  Barber  (1890)  136  U.  8.  313  (declaring  invalid  a  state  prohibition  of  sale 
of  meat  unless  animals  were  inspected  prior  to  slaughtering  under  conditions 
which  could  not  be  practically  complied  with  in  respect  to  meat  from  other 
states).  The  many  cases  annulling  exercises  of  the  state  taxing  power  which 
burdened  the  introduction  of  goods  from  other  states  are  too  familiar  to 
need  citation. 
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controlled  power  of  the  Supreme  Court  imposes  obligations  of 
corresponding  magnitude  on  those  who  exercise  it.  Such  obliga- 
tions are  but  meagerly  fulfilled  when  five  judges  declare  invalid 
a  statute  of  Congress,  and  pass  over  in  silence  the  specific  and 
weighty  objections  which  their  four  colleagues  urge  against  their 
decision. 

.^Ir.  Justice  Holmes  puts  the  view  of  the  minority  as  follows : 

The  Act  does  not  meddle  with  anj'thing  belonging 
to  the  states.    They  may  regulate  their  internal  affairs 
and  their  domestic  commerce  as  they  like.     But  when 
they  seek  to  send  their  products  across  the  state  line  they 
are  no  longer  within  their  rights.    If  there  were  no  Con- 
stitution and  no  Congress  their  power  to  crass  the  line 
would  depend  upon  their  neighbors.    Under  the  Consti- 
tution such  commerce  belongs  not  to  the  states  but  to 
Congress  to  regulate.    It  may  carry  out  its  views  of  pub- 
lic policy  whatever  indirect  effect  they  mav  have  upon 
the  activities  of  the  States.     Instead  of  being  encount- 
ered by  a  prohibitive  tariff  at  her  boundaries  the  state 
encounters  the  public  policy  of  the  United  States  which 
it  IS  for  Congress  to  express. 
We  look  in  vain  in  the  opinion  of  the  majority  for  any  denial 
that  when  the  states  "seek  to  send  their  product  across  the  state 
line,  they  are  no  longer  within  their  rights."    We  find  no  denial 
that,  if  there  were  no  Constitution  and  no  Congress,  the  power 
of  a  state  to  send  its  products  across  its  boundary  would  depend 
upon  its  neighbors.    Yet  because  Congreas  now  does  what  before 
the  Constitution  these  neighbors  might  have  done,  the  majority 
affirm  that  it  has  exercised  a  power  reserved,  not  to  the  neigh- 
bors,  but  to  the  state  which  was  formerly  at  the  mercy  of  its 
neighbors. 

This  conclusion  is  reached  by  completely  neglecting  the  con- 
tentions of  the  minority,  and  approaching  the  issue  from  an 
entirely  different  angle.  The  reserved  power  of  the  State  of 
manufacture,  which  the  majority  find  Congress  exercising  in  the 
Child  Labor  Law,  is  not  the, power  to  keep  unobstructed  the 
channels  of  interstate  trade.  It  is  the  authority  to  direct  how 
manufacturing  shall  be  conducted.  Congress,  they  insist,  has 
regulated  manufacture  in  a  state,  because  it  has  made  its  prohibi- 
tions of  interstate  transportation  partial  only,  and  dependent 
upon  antecedent  methods  of  manufacture.    *'In  our  view,"  says 
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Mr.  Justice  Day,  "the  necessary  effect  of  this  Act  is,  by  means 
of  a  prohibition  against  the  movement  in  interstate  commerce 
of  ordinary  commercial  commodities,  to  regulate  the  hours  of 
labor  of  children  in  factories  and  mines  within  the  states,  a 
purely  state  authority."  And  earlier  he  says:  "The  act  in  its 
effect  does  not  regulate  transportation  among  the  states,  but 
aims  to  standardize  the  ages  at  which  children  may  be  employed 
in  mining  and  manufacturing  within  the  states." 

That  the  Child-Labor  Law  was  intended  to  discourage  and 
would  naturally  discourage  the  employment  of  children  within 
the  states  may  be  at  once  conceded.  That  the  states  alone  can 
prohibit  the  employment  of  children  is  undisputed.  But  Con- 
gress did  not  prohibit  the  employment  of  children.  It  made  such 
employment  less  profitable  to  the  employer  by  depriving  him  of 
the  advantages  of  extra-state  markets  for  goods  from  factories 
where  children  worked.  In  considering  the  rights  of  employers 
under  the  due-process  clause,  this  discouragement  to  their  desires 
for  gain  is  material.  Its  significance  in  that  connection  will  be 
referred  to  later.  At  the  moment  we  are  concerned  solely  with 
its  relation  to  the  reserved  powers  of  the  states.  Does  the  fact 
that  Congress  imposes  an  economic  pressure  on  manufacturers 
to  alter  their  methods  of  production  make  it  guilty  of  exerting 
a  power  reserved  exclusively  to  the  states  ? 

Parenthetically  we  may  note  that  individuals  may  render 
existing  methods  of  production  unprofitable  without  trespassing 
upon  the  authority  of  the  states.  Suppose  the  officers  of  a  church 
constructing  a  place  of  worship  in  Louisiana  make  known  a  de- 
sire for  bricks,  and  stipulate  that  no  bricks  will  be  accepted  from 
a  kiln  operated  on  Sunday.  A  North  Carolina  brick-maker 
would  have  to  desist  from  Sunday  baking  if  he  wished  to  supply 
the  Louisiana  church.  Yet  the  church  would  not  thereby  be 
exercising  sovereign,  reserved  powers  of  the  state  of  North  Caro- 
lina, although  the  effect  of  its  action  would  be  to  "regulate" 
Sunday  labor  in  North  Carolina,  in  the  same  sense  as  the  effect 
of  the  Child-Labor  Law  was  to  "regulate"  child  labor  there. 
Such  illustrations  may  be  multiplied  indefinitely.  The  label 
of  the  National  Consumers'  League  is  a  regulation  of  mat- 
ters reserved  to  the  states.     The  observance  of  a  temperance 
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pledge  is  an  exercise  of  the  reserved  powers  of  the  states,  since 
pro  tanto  it  keeps  a  brewer  from  his  brewing  as  effectively  as  his 
state  might  do.  These  conclusions  would  be  uneseapable  if  there 
is  any  universal  doctrine  that  a  liberty  or  authority  may  not  be 
used  to  influence  individuals  to  desist  from  practices  that  could 
be  made  illegal  only  by  the  state  in  which  they  occur. 

Congressional     prohibitions     of     interstate     transportation 
operate    on    manufacture    in    the    same    way    as    do    individ- 
ual   refusals    to    buy.      The    opportunity    of    a    market    is 
a     necessary     condition   of     production.       If     markets     are 
limited,     production     is     thereby     curtailed.       Control     over 
markets  or  the  means  of  reaching  them  necessarily  involves 
control  over  production  for  those  markets.    Production  and  mar- 
kets are  so  joined  together  by  the  economic  nexus  that  no  man  or 
legislature  may  put  them  asunder.     Control  over  production 
necessarily  involves  control  over  markets  and  the  means  of  reach- 
ing them.    If  liquor  is  not  distilled,  interstate  transportation  is 
thereby  limited.    The  states  "regulate"  interstate  commerce  by 
their  control  over  production  in  the  same  sense  as  Congress 
"regulates"  production  by  its  control  over  interstate  commerce. 
Yet  a  state  may  close  a  still  whose  hoped-for  product  is  all  de- 
signed for  other  states."    It  cannot,  however,  burden  by  taxation 
the  sale  to  persons  in  other  states  of  liquor  to  be  shipped  to  them." 
It  may  cut  off  interstate  transportation  by  cutting  off  produc- 
tion, but  not  by  directly  burdening  the  transportation.     Con- 
versely it  should  follow  that  Congress  may  cut  off  production  by 
cutting  off  interstate  transportation,  though  it  may  not  cut  off 
or  control  the  production  directly. 

The  only  sense  in  which  the  Child-Labor  Law  was  an  exer- 
cise of  a  reserved  power  of  the  state  where  manufacture  goes  on, 
is  that  it  touched  obliquely  what  the  state  might  hit  directly.  But 
this  is  true  of  the  Lottery  Law  and  the  Pure  Food  Law.  Of  the 
Lottery  Law,  ^Ir.  Justice  Harlan  said : 

Congress,  by  that  act.  does  not  assume  to  interfere 
with  traffic  or  commerce  in  lottery  tickets  carried  on  ex- 
clusively within  the  limits  of  any  state,  but  has  in  view 
only  commerce  of  that  kind  among  the  several  states.    It 

"  Kidd  V.  Pearson  (1888)  128  U.  8.  1. 
"Heyman  v.  Hays  (1915)  236  U.  8.  176. 
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has  not  assumed  to  interfere  with  the  completely  in- 
ternal affairs  of  any  state,  and  has  only  legislated  in  re- 
spect of  a  matter  which  concerns  the  people  of  the 
United  States  ....  We  should  hesitate  long  before  ad- 
judging that  an  evil  of  such  appalling  character,  carried 
on  through  interstate  commerce,  cannot  be  met  and 
crushed  by  the  only  power  competent  to  that  end.  We 
say  competent  to  that  end,  because  Congress  alone  has 
the  power  to  occupy,  by  legislation,  the  whole  field  of  in- 
terstate commerce.  What  was  said  by  this  court  upon 
a  former  occasion  may  well  be  here  repeated:  "The 
framers  of  the  Constitution  never  intended  that  the  leg- 
islative power  of  the  nation  should  find  itself  incapa- 
ble of  disposing  of  a  subject-matter  specifically  com- 
mitted to  its  charge. ' '" 

The  quotation  is  from  In  re  Rahrer,"  which  sustained  the 
Wilson  Act,  by  which  Congress  made  it  possible  for  the  states  to 
deal  with  liquor  from  other  states  on  its  arrival  at  its  destina- 
tion. Later  in  the  W^ebb-Kenyon  Law,  Congress  went  further 
and  prohibited  the  interstate  transportation  of  liquor  intended 
to  be  received,  possessed,  sold  or  used  in  violation  of  the  law  of 
the  state  of  destination."  Congress  thereby  decreased  production 
of  liquor  in  the  distilling  state,  as  the  Child-Labor  Law  would 
decrease  production  by  child  labor  in  the  manufacturing  state. 
Both  interfered  with  conduct  not  prohibited  by  the  state  where 
the  conduct  took  place.  So  did  the  Pure  Food  Law.  The  three 
congressional  enactments  which  the  Supreme  Court  has  sus- 
tained interfered  as  greviously  with  the  methods  of  production 
as  did  the  law  now  declared  invalid.  If  the  three  were  not  there- 
fore an  exercise  of  powers  reserved  to  the  states,  the  fourth  can- 
not be. 

This  is  not  to  say  that  the  fourth  may  not  be  invalid  for  some 
other  reason,  though  the  first  three  were  not.  Congress  may  ex- 
ceed its  powers,  or  transgress  limitations  on  its  powers,  without 


"The  Lottery  Case  (1901)  188  U.  8.  321,  357-358. 

14  (1891)  140  U.  8.  545. 

15  This  was  sustained  in  Clark  Distilling  Co.  v.  Western  Maryland  Ry. 
Co,  (1916)  242  U.  8.  311.  From  the  standpoint  of  the  reserved  powers  of 
the  state  of  origin,  it  is  not  important  that  the  prohibitions  of  the  Webb- 
Kenyon  Law  are  conditioned  on  concurring  legislative  action  of  the  state  of 
destination. 
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thereby  invading  the  reserved  power  of  a  state  over  its  methods 
of  manufacture.  It  is  conceivable  that  the  Constitution  created  a 
vacuum  in  legislative  power  over  interstate  transportation  of  the 
products  of  child  labor.  But  the  discovery  of  such  a  vacuum 
would  not  establish  that  a  state  had  a  reserved  power  to  object  to 
a  ban  on  transportation  without  its  borders  because  of  effects  on 
the  conduct  of  folks  within.  It  could  not  alter  the  fact  that 
the  regulation  of  production  by  the  law  declared  invalid  is  no 
greater  than  that  occasioned  by  the  laws  sustained. 

Though  the  Child-Labor  Law  discouraged  individuals  from 
doing  what  their  state  did  not  forbid,  it  did  not,  like  some  exer- 
cises of  federal  power  which  have  been  sustained,  forbid  in- 
dividuals to  do  anything  that  their  state  required."    It  did  not 
supplant  any  state  law,  as  other  Acts  of  Congress  have  done." 
No  existing  state  law  was  deprived  of  any  of  its  force  or  effect. 
The  manufacturer,  by  altering  his  methods  so  that  his  interstate 
transportation  would  be  licit,  does  nothing  that  his  state  forbids, 
or  could  forbid.    A  state  statute  requiring  the  employment  of 
children  would  be  obnoxious  to  the  Fourteenth  Amendment.    If 
a  state  cannot  command  an  employer  to  hire  citizens  rather  than 
aliens,^*  it  plainly  could  not  command  him  to  hire  children  rather 
than  their  elders.     Statutory  interferences  with  the  liberty  of 
persons  to  employ  whom  they  will  require  justifications."     No 
conceivable  justification  that  due-process  would  recognize  could 
be  found  for  a  law  which  forbade  the  virtuous  practice  of  em- 
ploying  adults  rather  than  children.    Congress  therefore  in  the 

"Houston,  E.  &  W.  T.  R.  Co.  v.  United  States  (Shreveport  Rate  Case) 
(1914)  234  U.  S.  342.  (compelling  railroads  to  raise  intra-sUte  commodity 
rates  fixed  by  a  state  railroad  commission). 

"Seaboard  A.  L.  R.  Co.  v.  Horton  (1914)  233  U.  S.  492  (superseding 
state  statute  abolishing  defence  of  assumption  of  risk,  by  federal  statute 
abolishing  the  defense  in  favor  of  employees  engaged  in  interstate  commerce, 
only  when  the  violation  by  the  carrier  of  a  federal  statute  contributed  to 
the  injury;  Erie  R.  Co.  v.  New  York  (1914)  233  U.  8.  671  (superseding 
state  law  forbidding  telegraphers  to  work  more  than  eight  hours  a  day. 
by  a  federal  law  having  a  nine-hour  limitation  for  telegraphers  enga.','ed  in 
interstate  commerce). 

"Tniax  V.  Raich  (1915)  239  U.  8.  33. 

lOAdair  V.  United  States  (1908)  208  U.  8.  161;  Coppage  v.  Kansas 
(1915)  236  U.  S.  1. 
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Child-Labor  Law  discouraged  nothing  that  the  state  might  re- 
quire. It  merely  induced  what  the  state  might  command.  But 
this  cannot  in  wisdom  be  called  the  exercise  of  a  power  reserved 
to  the  state,  so  long  as  the  state  is  still  entirely  free  to  add  its 
command,  and  when  the  Fourteenth  Amendment  would  restrain 
it  from  ordering  its  citizens  to  resist  the  inducements  pressed  by 
Congress. 

Clearly  Congress  does  not  exercise  a  reserved  state  power 
merely  because  it  brings  to  pass  things  which  a  state  might  bring 
to  pass.  "All  experience,"  says  Chief  Justice  Marshall,  "shows 
that  the  same  measures,  or  measures  scarcely  distinguishable 
from  each  other,  may  flow  from  distinct  powers;  but  this  does 
not  prove  that  the  powers  themselves  are  identical."^"  The  same 
point  is  ably  elaborated  by  Mr.  Justice  Moody  in  his  opinion  in 
The  Employers'  Liability  Cases: 

Where,  as  in  the  case  of  our  dual  government,  the 
same  territories  and  the  same  individuals  are  subject 
to  two  governments,  each  supreme  within  its  sphere,  both 
governments,  by  virtue  of  distinct  powers,  may  legislate 
for  the  same  ends.  The  exercise  of  the  rightful  author- 
ity of  the  nation  and  of  the  state,  though  it  proceeds 
from  different  governmental  powers,  may  reach  and  con- 
trol the  same  subject.  This  result  arises  from  the  dif- 
ferent relations  to  the  community  the  subject  may  sus- 
tain ;  a  drove  of  cattle  may  be  at  once  interstate  freight 
and  the  vehicle  by  which  infectious  disease  may  be 
brought  within  the  borders  of  a  state ;  a  bridge  may,  at 
the  same  time,  interrupt  the  navigation  of  the  river, 
and  serve  as  a  continuation  of  the  highways  of  the  state ; 
a  man,  while  the  agent  through  which  the  transaction 
of  interstate  commerce  is  conducted,  is,  at  the  same  time, 
one  of  the  population,  permanent  or  transient,  of  the 
state,  and  subject  to  its  general  laws.^* 

So  a  person  may  be  an  employer  and  manufacturer,  and  also 
a  shipper  of  goods  in  interstate  commerce.  As  employer  he  is 
subject  to  the  control  of  his  state.  As  shipper  he  is  subject  to  the 
control  of  Congress.  The  control  exercised  by  Congress  over  his 
shipments  is  not  the  control  exercised  by  the  state  over  his  fac- 
tory, though  both  may  produce  the  same  effects.    But  Congress 


20  Gibbons  v.  Ogden  (1824)  9  Wheat.  1,  204. 
«»  (1908)  207  U.  S.  463,  534. 
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does  not,  as  the  state  might  do,  make  illegal  and  penalize  acts 
which  are  wholly  internal  to  the  state.  It  deals  only  with  acts 
that  project  themselves  across  the  boundary.  Manufacturers  who 
do  not  care  to  subject  themselves  to  the  authority  of  Congress 
by  seeking  markets  in  other  states  are  not  affected  by  the  federal 
law.  But  if  they  wish  the  advantages  of  interstate  commerce, 
they  necessarily  put  themselves  within  the  range  of  the  authority 
vested  with  control  over  such  commerce. 

The  subjection  of  the  same  individuals  and  the  same  enter- 
prises to  two  legislative  masters  is  well  illustrated  by  the  exer- 
cise of  the  taxing  powers  of  Congress.  McCray  v.  United  States" 
sustained  a  federal  excise  of  ten  cents  a  pound  on  oleomargarine 
colored  to  resemble  butter,  notwithstanding  the  conceded  fact 
that  the  tax  would  effectually  prevent  the  manufacture  of  the 
article.  The  tax,  be  it  noted,  interfered  with  production  for  in- 
trastate, as  well  as  extra-state  consumption.  The  Child-Labor 
Law  affects  only  the  latter.  The  taxing  power  of  Congress  can 
overlap  state  authority  more  than  can  the  commerce  power.  But 
the  court  held  squarely  that  a  federal  tax,  otherwise  lawful,  does 
not  become  unlawful  because  it  accomplishes  indirectly  what  the 
states  may  secure  directly.  The  court's  characterization  and  dis- 
missal of  the  contention  to  the  contrary  is  worthy  of  note.  The 
claim  is  stated  as  follows : 

It  is,  however,  argued,  if  a  lawful  power  may  be 
exerted  for  an  unlawful  purpose,  and  thus,  by  abusing 
the  power,  it  may  be  made  to  accomplish  a  result  not 
intended  by  the  Constitution,  all  limitations  of  power 
must  disappear,  and  the  grave  function  lodged  in  the 
judiciary,  to  confine  all  the  departments  within  the  au- 
thority conferred  by  the  Constitution,  will  be  of  no 
avail.*' 

To  this  the  court  answered : 

This,  when  reduced  to  its  last  analysis,  comes  to  this : 
that,  because  a  particular  department  of  the  government 
may  exert  its  lawful  powers  with  the  object  or  motive  of 
reaching  an  end  not  justified,  therefore  it  becomes  the 
duty  of  the  judiciary  to  restrain  the  exercise  of  a  law- 
ful power  wherever  it  seems  to  the  judicial  mind  that 


22  (1904)  195  U.  S.  27. 
2»  195  U.  8.  27,  54. 
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such  lawful  power  has  been  abused.  But  this  reduces 
itself  to  the  contention  that,  under  our  constitutional 
system,  the  abuse  by  one  department  of  the  government 
of  its  lawful  powers  is  to  be  corrected  by  the  abuse  of 
its  powers  by  another  department. 

The  proposition,  if  sustained,  would  destroy  all  dis- 
tinction between  the  powers  of  the  respective  depart- 
ments of  the  government,  would  put  an  end  to  that  con- 
fidence and  respect  for  each  other  which  it  was  the  pur- 
pose of  the  Constitution  to  uphold,  and  would  thus  be 
full  of  danger  to  the  permanence  of  our  institutions." 
Later  in  the  opinion  it  was  said  that ' '  if  the  tax  be  within  the 
lawful  power,  the  exertion  of  that  power  may  not  be  judicially 
restrained  because  of  the  results  to  arise  from  its  exercise.""  The 
prefatory  conditional  clause  of  course  makes  the  statement  self- 
proving.    It  must  be  read  in  connection  with  an  earlier  affirma- 
tion that  the  act  "on  its  face"  imposed  an  excise  tax  which 
Congress  had  power  to  levy.    This  makes  its  meaning  that  a  law 
which,  on  its  face,  imposes  an  excise,  does  not  trespass  on  ground 
reserved  exclusively  to  the  states  because,  in  addition  to  levying 
an  excise,  it  has  the  same  effect  on  manufacture  which  the  state 
might  produce  by  suitable  measures  on  its  part.     Or,  as  Mr, 
Justice  Holmes  puts  it  in  his  dissent  in  the  Child  Labor  Case: 
"In  a  very  elaborate  discussion  the  present  Chief  Justice  ex- 
cluded any  inquiry  into  the  purpose  of  an  act  which,  apart  from 
that  purpose,  was  within  the  power  of  Congress." 

The  application  of  this  canon  of  judicial  propriety  to  the 
Child  Labor  Decision  is  evident.  It  is  not  to  be  avoided  by  the 
declaration  of  the  majority  that  "we  have  neither  authority  nor 
disposition  to  question  the  motives  of  Congress  in  enacting  this 
legislation."  The  issue  in  these  cases  is  not  one  of  congressional 
motives.  Congress  as  a  legal  and  political  entity  can  have  no  as- 
certainable motives.  Its  members  may  have  many  motives.  Some 
want  to  protect  the  health  and  strength  of  children  so  far  as 
Congress  has  power  to  do.  Some  want  to  put  an  end  to  importu- 
nities and  to  adjourn.  Others  want  their  party  to  win  the  next 
election.  All  talk  about  questioning  or  not  questioning  the  mo- 
tives of  Congress  is  idle.    The  only  sure  test  of  motives  is  effects. 


24  195  U.  8.  27,  55-56. 
«»  195  U.  8.  27,  59. 
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The  issue  in  both  the  Oleomargarine  and  Child  Labor  Cases  was 
as  to  what  effects  were  within  judicial  cognizance.  In  both  cases 
the  court  was  asked  to  look  beyond  the  power  which  Congress 
primarily  exercised  and  to  find  that  the  act  was  not  what  it  pur- 
ported  to  be,  because  it  was  something  else  as  well.  In  the  former 
case  the  court  declared  that  the  request  was  an  invitation  to  usurp 
judicial  authority.  In  the  latter,  the  result  was  different.  Atten- 
tion  was  fixed  exclusively  on  collateral  results  which  were  pre- 
viously said  to  be  beyond  judicial  cognizance.  If  the  court  was 
correct  in  its  apprehension  that  the  judiciary  would  forfeit  con- 
fidence  and  respect  for  a  different  decision  in  the  Oleomargarine 
Case,  it  can  hardly  be  surprised  at  criticism  for  accepting  later 
the  argument  that  it  rejected  then. 

But  the  criticism  need  not  extend  to  withholding  confidence 
or  respect.  A  realistic  investigation  of  the  working  of  our  insti- 
tutions would  disclose  that  there  must  be  judicial  authority  to 
make  mistakes.^*  At  least  four  judges  made  a  mistake  in  the 
Child  Labor  Decision.  The  contention  of  this  paper  is  that  the 
number  was  five,  rather  than  four,  at  least  in  so  far  as  five  took 
the  position  that  the  effect  of  the  Child-Labor  Law  on  manufac- 
ture  made  it  the  exercise  of  a  power  reserved  to  the  states.  This 
is  the  only  ground  of  the  decision  that  we  are  at  present  com- 
batting. What  we  have  previously  quoted  from  Mr.  Justice 
Holmes  on  behalf  of  the  four  dissentients"  seems  conclusive  on 
this  point.  Reinforcement  is  given  by  two  more  sentences  from 
the  same  opinion : 

The  objection  urged  against  the  power  is  that  the 
states  have  exclusive  control  over  their  methods  of  pro- 
duction and  that  Congress  cannot  meddle  with  them 
and  taking  the  proposition  in  the  sense  of  direct  inter- 

2«  The  authority  of  state  courts  to  make  mistakes  about  matters  of  com- 
mon law,  without  thereby  running  afoul  of  the  Fourteenth  Amendment,  has 
been  judicially  recognized  by  the  Supreme  Court.  See  Mr.  Justice  Holmes  in 
Gh.cagro  Life  Ins.  Co.  v.  Cherry  (1917)  244  U.  S.  25:  "Whenever  a  wronir 
.ludgment  is  entered  against  a  defendant,  his  property  is  taken  when  it 
should  not  have  been;  but  whatever  the  ground  may  be,  if  the  mistake  is 
not  so  great  as  to  be  impossible  in  a  rational  administration  of  justice  it 
IS  no  more  than  the  imperfection  of  man,  not  a  denial  of  constitutional 
rights. ' ' 

"  Supra,  p.  180. 
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meddling  I  agree  to  it  and  suppose  that  no  one  denies 
it.  But  if  an  act  is  within  the  powers  specifically  con- 
ferred upon  Congress,  it  seems  to  me  that  it  is  not  made 
any  less  constitutional  because  of  the  indirect  effects  that 
it  may  have,  however  obvious  it  may  be  that  it  will  have 
those  effects,  and  that  we  are  not  at  liberty  upon  such 
grounds  to  hold  it  void. 

Several  reasons  militate  against  the  wisdom  of  declaring  that 
the  Child-Labor  Law  transgressed  the  Tenth  Amendment.  The 
declaration  neglects  history,  logic  and  judicial  precedents.  It 
violates  elementary  principles  of  international  law,  public  and 
private.  And  it  has  the  further  vice  of  being  superfluous.  If 
the  Child-Labor  Law  was  a  proper  exercise  of  power  to  regulate 
interstate  commerce,  it  was  by  the  explicit  terms  of  the  Tenth 
Amendment  not  an  exercise  of  a  power  reserved  to  the  states.  If 
it  was  not  a  proper  exercise  of  the  power  to  regulate  interstate 
commerce,  it  was  unconstitutional,  and  nothing  more  need  be 
said  about  it.  But  the  introduction  of  the  Tenth  Amendment, 
though  superfluous,  is  none  the  less  mischievous.  It  brings  to 
play  loose  conceptions  with  halos  over  them,  and  thereby  con- 
fuses the  mind  in  dealing  with  the  genuine  issue  in  the  case.  To 
that  issue  we  now  turn  our  attention. 

n. 

The  genuine  issue  is  whether  a  prohibition  of  the  interstate 
transportation  of  commodities  which  are  innocuous  to  the  recipi- 
ent is  a  regulation  of  interstate  commerce.  The  issue  is  not  to  be 
solved  by  logic  or  by  the  language  of  the  Constitution.  In  the 
last  analysis  the  solution  depends  upon  a  judgment  as  to  what  is 
best,  as  does  the  decision  of  most  constitutional  questions.  This 
is  the  necessary  result  of  the  vagueness  and  generality  of  the  im- 
portant clauses  of  the  Constitution.  Congress  is  given  power  **to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  It  is  forbidden  to  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of 
law.  Some  say  that  the  power  to  regulate  does  not  include  the 
power  to  prohibit  ;**  others  say  that  it  does.*'    Some  say  that  the 


28  Dissenting  opinion  in  The  Lottery  Case  (1903)  188  U.  S.  321,  374. 
2»The  Lottery  Case,  (1903)  188  U.  S.  321. 
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power  over  iBterstate  commerce  is  as  great  as  that  over  foreign 
commerce  ;^"  others  insist  that  it  is  not.*^  Some  say  Congress  can 
prohibit  interstate  transportation  of  goods  only  when  the  trans- 
portation is  an  instrument  of  harm  to  folks  at  the  end  of  the 
journey .^^  Others  say  that  Congress  can  prohibit  the  carriage 
that  fosters  and  stimulates  an  injury  at  either  end  of  the  line.'* 
Some  think  that  conditions  imposed  on  transportation  of  commo- 
dities must  relate  to  some  characteristic  or  relation  of  the  com- 
modities at  the  time  they  are  offered  for  shipment.'*  Others  be- 
lieve that  the  conditions  may  take  account  of  characteristics  or 
relations  at  some  antecedent  time.'*  No  such  diversity  of  opinion 
could  be  possible  if  logic  or  the  language  of  the  Constitution 
clearly  marked  one  set  of  opinions  as  "right,"  and  the  other  as 
"wrong."  On  these  issues  men  readily  think  as  they  for  some 
reason  like  to  think. 

The  best  we  can  do  in  dealing  with  the  diverse  judicial  opin- 
ions about  congressional  prohibitions  of  interstate  transporta- 
tion is  to  point  out  how  the  differing  judges  have  liked  to  think. 
The  reasons  for  their  individual  preferences  usually  elude  dis- 
covery. It  may  be  doubted  whether  any  of  us  can  give  the  reasons 
for  our  own  preferences.  There  has  always  been  a  group  that 
favors  giving  wide  powers  to  the  nation,  and  another  group  that  is 
inclined  to  keep  Congress  within  narrow  limits.  There  are  men 
hostile  to  legislative  power  generally,  and  men  disposed  in  favor 
of  legislative  power  generally.  Some  put  their  faith  in  legisla- 
tors; others  deem  that  government  best  which  governs  least,  and 
look  to  courts  to  curb  the  reforming  desires  of  legislators.  Men 
often  are  most  receptive  to  the  general  ideas  that  serve  their 
economic  interests.  But  often,  too,  they  cling  to  general  notions 
that  sustain  their  sentimental  interests,  and  obstruct  their  eco- 
nomic interests.    Opinions  are  easier  to  arrange  and  classify  than 


30  Ibid. 

81  Dissenting  opinion  in  The  Lottery  Case  (1903)  188  U.  8.  321,  373. 
«2  Hammer  v.  Dagenhart  (1918)  38  Sup.  Ct.  Rep.  529. 
»s  Dissenting  opinion  in  Hammer  v.  Dagenhart. 

3*  See  the  diflFerence  of  opinion  indicated  in  United  States  v.  Delaware 
k  Hudson  Co.  (1909)  213  U.  S.  366. 
3»  See  Note  34,  aupra. 
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they  are  to  explain.    It  is  simpler  to  tell  what  men  think,  than 
why  they  think  it. 

The  majority  in  the  Child  Labor  Case  base  their  contention 
that  the  law  was  not  a  regulation  of  commerce,  on  a  statement  of 
Marshall.    They  put  it  as  follows : 

In  Gibbans  v.  Ogden,  9  Wheaton  1,  Chief  Justice 
Marshall,  speaking  for  this  court,  and  defining  the  ex- 
tent and  nature  of  the  commerce  power,  said:     "It  is 
the  power  to  regulate,  that  is,  to  prescribe  the  rule  by 
which  commerce  is  to  be  governed."     In  other  words, 
the  power  is  one  to  control  the  means  by  which  com- 
merce is  carried  on,  which  is  directly  the  contrary  of  the 
assumed  right  to  forbid  commerce  from  moving  and 
thus  destroying  it  as  to  particular  commodities. 
Of  course  here  is  a  non-sequitur.    The  power  to  prescribe  the 
rule  by  which  commerce  is  carried  on  does  not  negative  a  power 
to  prescribe  that  certain  commerce  shall  not  be  carried  on.    The 
quotation  from  Marshall  does  not  include,  but  it  does  not  con- 
tradict, the  position  of  Mr.  Justice  Holmes: 

The  statute  confines  itself  to  prohibiting  the  carriage 
of  certain  goods  in  interstate  or  foreign  commerce.  Con- 
gress is  given  power  to  regulate  such  commerce  in  un- 
qualified terms.  It  would  not  be  argued  to-day  that  the 
power  to  regulate  does  not  include  the  power  to  pro- 
hibit. Regulation  means  the  prohibition  of  something, 
and  when  interstate  commerce  is  the  matter  to  be  reg- 
ulated I  cannot  doubt  that  the  regulation  may  prohibit 
any  part  of  such  commerce  that  Congress  sees  fit  to  for- 
bid. 
In  these  two  quotations  we  have  the  opposing  positions  plain- 
ly stated,  but  thus  far  neither  of  them  is  more  than  stated. 

But  the  dissenting  opinion  goes  on  to  cite  authorities.  "At 
all  events,"  it  says,  "it  is  established  by  the  Lottery  Case  and 
others  that  have  followed  it  that  a  law  is  not  beyond  the  regu- 
lative power  of  Congress  merely  because  it  prohibits  certain 
transportation  out  and  out."  But  the  majority  state  and  answer 
this  as  follows : 

But  it  is  insisted  that  adjudged  cases  in  this  court 
establish  the  doctrine  that  the  powder  to  regulate  given 
to  Congress  incidentally  includes  the  authority  to  pro- 
hibit the  movement  of  ordinary  commodities  and  there- 
fore that  the  subject  is  not  open  to  discussion.    The  cases 
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demonstrate  the  contrary.  They  rest  upon  the  character 
of  the  particular  subjects  dealt  with  and  the  fact  that 
the  scope  of  governmental  authority,  state  or  national, 
possessed  over  them  is  such  that  the  authority  to  pro- 
hibit is  as  to  them  but  the  exertion  of  the  power  to  reira- 
late."  * 

Here  follow  references  to  the  cases  sustaining  the  laws  in- 
volving lottery  tickets,  impure  foods  and  intoxicating  liquor,  and 
the  so-called  "White  Slave  Traffic  Act."    And  then  is  added: 

In  each  of  these  instances  the  use  of  interstate  trans- 
portation was  necessary  to  the  accomplishment  of  harm- 
ful results.  In  other  words,  although  the  power  over 
interstate  transportation  was  to  regulate,  that  could  only 
be  accomplished  by  prohibiting  the  use  of  the  facilities 
of  interstate  commerce  to  effect  the  evil  intended. 

This  concedes  that  prohibition  is  a  form  of  regulation,  and 
thus  contradicts  the  previous  inference  illegitimately  drawn  from 
Marshall  that  regulation  must  confine  itself  to  rules  for  a  com- 
merce which  is  permitted  to  exist.  The  Child-Labor  Law  was 
therefore  not  beyond  the  commerce  power  because  regulation  of 
commerce  cannot  take  the  form  of  prohibition. 

But  this  recognition  that  regulation  may  take  the  form  of 
prohibition  is  not  extended  by  the  majority  to  what  they  call 
"ordinary  commodities."  Mr.  Justice  Day  seems  to  say  that 
previous  cases  have  established  that  Congress  cannot  prohibit  the 
transportation  of  ordinary  commodities."*  The  only  warrant  for 
such  an  assumption  is  that  the  opinions  had  pointed  out  that  lot- 
tery tickets,  liquor  and  impure  food  were  not  ordinary  com- 
modities. But  this  was  in  answer  to  objections  raised  under  the 
due-process  clause.  Mr.  Justice  Day  seems  not  wholly  unaware 
of  this  when  he  refers  to  "the  scope  of  governmental  authority, 
state  and  natianal,  possessed  over  them"  as  "such  that  the  author- 
ity to  prohibit  is  as  to  them  but  the  exertion  of  the  power  to  reg- 
ulate." The  previous  opinions  referred  to  the  character  of  the 
commodities  then  in  question  merely  to  show  that  they  were  not 
of  a  kind  to  entitle  those  interested  in  them  to  complain  of  want 

3«  His  statement  is  somewhat  ambifruons.  He  may  possibly  mean  only 
that  the  previous  cases  demonstrate  the  contrary  of  the  contention  that  the 
subject  is  not  open  to  discussion.    See  passage  quoted  on  pages  191-2. 
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of  due  process  in  legislative  interference  with  their  disposition. 
This  is  clear  from  what  Mr.  Justice  Harlan  said  in  The  Lottery 
Case : 

We  cannot  think  of  any  clause  in  that  instrument 
[the  Constitution]  that  could  possibly  be  invoked  by 
those  who  assert  their  right  to  send  lottery  tickets  from 
state  to  state  except  the  one  providing  that  no  person 
shall  be  deprived  of  liberty  without  due  process  of 
law.  .  .  .  But  surely  it  will  not  be  said  to  be  a  part  of 
anyone's  liberty,  as  recognized  by  the  supreme  law  of 
the  land,  that  he  shall  be  allowed  to  introduce  into  com- 
merce among  the  states  an  element  that  will  be  confessed- 
ly injurious  to  the  public  morals.'^ 
The  judges  who  decided  The  Lottery  Case  did  not  imply  that 

any  interdiction  of  interstate  transportation  could  fail  to  be  a 
regulation  of  interstate  commerce.  They  were  simply  recogniz- 
ing that  regulations  of  interstate  commerce  are  invalid  when  they 
lack  the  justifications  required  by  due  process  of  law. 

The  same  point  is  made  in  the  opinion  in  Clark  Distilling  Co. 
v.  Western  Maryland  Ry.  Co.,'*  in  a  passage  which  Mr.  Justice 
Day  quotes: 

And  concluding  the  discussion  which  sustained  the 
authority  of  the  Government  to  prohibit  the  transpor- 
tation of  liquor  in  interstate  commerce,  the  court  said : 
"...  the  exceptional  nature  of  the  subject 
here  regulated  is  the  basis  upon  which  the  ex- 
ceptional po.,er  exerted  must  rest  and  affords 
no  ground  for  any  fear  that  such  power  may  be 
constitutionally   extended  to  things  which   it 
may  not,  consistently  with  the  guarantees  of  the 
Constitution,  embrace." 

The  clause  "consistently  with  the  guarantees  of  the  Consti- 
tution" refers  palpably  to  the  restrictive  provisions  which  limit 
the  exercise  of  powers  conferred.  The  quotation  does  not  imply 
that  the  character  of  the  commodities  excluded  from  interstate 
commerce  has  any  bearing  upon  the  interpretation  and  applica- 
tion of  the  commerce  clause. 

But  the  opinion  in  the  Child  Labor  Case  treats  the  quotation 
from  the  Webb-Kenyon  Case  as  though  it  established  that  it  was 
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ST  (1903)  188  U.  8.  321,  356-357. 
»8  (1916)  242  U.  S.  311,  332. 
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not  a  regulation  of  interstate  commerce  to  exclude  the  products 
of  child  labor  therefrom.  The  transition  is  made  substantially 
as  follows.  Liquor  is  a  "thing"  which,  because  of  its  harmful  po- 
tentialities, the  guarantees  of  the  Constitution  do  not  protect. 
But  the  products  of  child  labor  are  "ordinary  commodities" 
that  can  do  no  harm.  Therefore  it  is  not  a  regulation  of  inter- 
state commerce  to  exclude  them  from  that  commerce.  Such  is 
the  argument.  It  is  built  upon  a  due-process  distinction,  and  then 
unwarrantably  transferred  to  the  commerce  clause. 

Of  course  the  Child-Labor  Law  must  pass  the  test  of  due 
process.  But  it  does  not  fail  to  pass  that  test  because  "the 
goods  shipped  are  of  themselves  harmless."  The  due-process 
clause  does  not  protect  things,  but  persons.  Goods  made  by  child 
labor  have  no  constitutional  immunities.  If  the  majority  means 
to  imply  the  contrary,  it  is  guilty  of  an  animism  that  takes  us 
back  to  the  day  of  the  deodand.  If  goods  made  by  child  labor  are 
interfered  with,  it  is  only  persons  interested  in  those  goods  who 
can  object  to  a  deprivation  of  liberty  or  property.  And  they  can 
object  successfully,  only  if  the  liberty  of  persons  to  employ 
children  can  claim  constitutional  protection.  But  the  Supreme 
Court  has  held  that  children  under  sixteen  may  be  excluded  from 
hazardous  employments,^'  and  that  women  may  be  forbidden  to 
work  more  than  eight  hours  a  day  or  forty-eight  hours  a  week  in 
hotels,  factories,  shops,  etc.*"  Plainly,  therefore,  the  Child-Labor 
liaw  is  not  wanting  in  due  process  because  it  interferes  with  the 
employment  of  children.  The  point  was  raised  in  the  Child 
Labor  Case,  but  the  court  did  not  consider  it.  It  was  for  another 
purpose  that  it  distinguished  previous  prohibitions  on  the  ground 
that  they  did  not  involve  "ordinary  commodities."  In  previous 
cases,  as  we  have  pointed  out,  the  special  character  of  the  com- 
modities was  adduced  merely  to  refute  objections  raised  under 
the  due-process  clause.  Since,  however,  due-process  objections 
to  the  Child-Labor  Law  must  also  fail,  it  does  not  matter  on  that 
score  that  "the  goods  shipped  are  of  themselves  harmless." 


39Sturge8  &  Burn  Mfjf.  Co.  v.  Beauehamp  (1913)  231  IT.  S.  320.  See 
note  to  this  ease  in  58  L.  Ed.  245-246,  reviewing  state  decisions  on  the  con- 
stitutionality of  laws  fixing  a  minimum  age  limit  for  child  labor. 

*o  Miller  v.  Wilson  (1915)  236  U.  S.  373;  Bosley  v.  McLaughlin  (1915) 
236  U.  S.  385. 
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Previous  decisions,  therefore,  lend  no  support  to  the  major- 
ity in  the  Child  Labor  Case,  in  their  insistence  that  the  innocuous 
character  of  the  commodity  dealt  with  makes  the  law  a  violation 
of  the  commerce  clause  and  of  the  Tenth  Amendment.  The  fact 
that  the  goods  themselves  could  do  no  wrong  convinces  the  ma- 
jority that  Congress  was  aiming  at  methods  of  production.  No 
one  denies  this.  The  law  was  a  blow  at  the  manufacturer.  But 
it  hit  him  no  harder  than  other  blows  that  have  been  approved. 
It  was  not  a  blow  from  which  his  state  could  protect  him  before 
the  Constitution,  and  therefore  not  a  blow  that  interfered  with 
any  power  his  state  could  reserve  by  the  Constitution.  As  to  the 
commerce  clause,  the  basis  of  the  court's  decision  relates  solely 
to  the  objects  for  which  Congress  may  use  its  commerce  power — 
the  results  it  is  entitled  to  achieve  with  it.  Congress  may  use 
its  commerce  power  to  prevent  evils  subsequent  to  interstate 
transportation,  but  not  evils  antecedent  thereto. 

The  minority  denies  that  the  result  is  consistent  with  the  Con- 
stitution or  with  previous  decisions.  It  points  out  that  the  Pure 
Food  and  Drug  Act  has  been  held  to  apply  '  *  not  merely  to  articles 
that  the  changing  opinions  of  the  time  condemn  as  intrinsically 
harmful  but  to  others  innocent  in  themselves,  simply  on  the 
ground  that  the  order  for  them  was  induced  by  preliminary 
fraud.  * '"  It  adds  that ' '  in  the  cases  on  the  so-called  White  Slave 
Act  it  was  established  that  the  means  adopted  by  Congress  as 
convenient  to  the  exercise  of  its  power  might  have  the  character 
of  police  regulations."  Of  course  the  White  Slave  Act  has  the 
effect  of  preventing  women  from  being  enticed  in  the  state  where 
they  are  to  go  to  other  states.  It  takes  the  advantages  of  access 
to  other  states  away  from  evil  practices  in  the  home  state.*^  So 
that  the  dissenting  judges  seem  less  devoid  of  precedents  to  sup- 


"  Citing  Weeks  v.  United  States  (1918)  245  U.  S.  618. 

<2  The  majority  in  the  Child  Labor  Case  quote  from  Hoke  v.  United 
States  (1913)  227  U.  8.  308,  322,  the  following  passage:  "If  the  facility 
of  interstate  transportation  can  be  taken  away  from  the  demoralization  of 
lotteries,  the  debasement  of  obscene  literature,  the  contagion  of  diseased 
cattle  or  persons,  the  impurity  of  food  and  drugs,  the  like  facility  can  be 
taken  away  from  the  systematic  enticement  to,  and  the  enslavement  in, 
prostitution  and  deoauchery  of  women,  and,  more  insistently,  of  girls." 
It  is  quite  as  correct  to  speak  of  the  Child  Labor  Law  as  taking  the  facility 
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port  them  than  the  majority  recognize.  And  quite  apart  from 
previous  decisions,  it  is  hard  to  point  to  anything  in  the  Consti- 
tution which  negatives  the  view  of  the  minority  that '  *  it  does  not 
matter  whether  the  supposed  evil  precedes  or  follows  the  trans- 
portation. It  is  enough  that  in  the  opinion  of  Congress  the  trans- 
portation encourages  the  evil."  What  Mr.  Justice  Holmes  thinks 
of  the  power  which  the  majority  have  actually  exercised  may  be 
inferred  from  one  of  his  closing  paragraphs: 

But  I  had  thought  that  the  propriety  of  the  exer- 
cise of  a  power  admitted  to  exist  in  some  cases  was  for 
the  consideration  of  Congress  alone  and  that  this  Court 
had  always  disavowed  the  right  to  intrude  its  judgment 
upon  questions  of  policy  or  morals.  It  is  not  for  this 
Court  to  pronounce  when  prohibition  is  necessary  to  reg- 
ulation if  ever  it  may  be  necessary — to  say  that  it  is 
permissible  as  against  strong  drink  but  not  as  against 
the  product  of  ruined  lives. 

The  majority,  however,  disavow  any  right  to  supervise  the 
judgment  of  Congress  on  matters  of  policy.  They  insist  that, 
quite  apart  from  questions  of  policy,  a  prohibition  of  interstate 
transportation  is  sometimes  a  regulation  of  interstate  commerce, 
and  sometimes  not.  The  criterion  they  suggest  is  whether  the 
transportation  is  "necessary  to  the  accomplishment  of  harmful 
results."  But  their  decision  disregards  their  criterion.  It  was 
only  because  the  transportation  was  necessary  to  the  employment 
of  the  Dagenhart  children,  that  their  father  and  "next  friend" 
brought  a  bill  on  his  own  behalf  and  theirs  to  enjoin  the  enforce- 
n:ent  of  the  Child-Labor  Law.    It  is  only  because  the  transporta- 


of  interstate  transportation  away  from  the  gt/stematic  enticement  to,  and 
the  enslavement  in,  debilitating  toil  of  young  children. 

Other  passages  from  the  same  opinion  have  a  significant  bearing  upon 
the  constitutionality  of  the  power  exercised  by  the  Child  Labor  Law.  After 
!-aying  that  it  may  be  that  Congress  could  not  prohibit  the  manufacture  of 
an  article  within  a  state,  the  court  adds:  "But  Congress  may  prohibit  its 
tianf^portation  between  the  states,  and  by  that  means  defeat  the  motive 
and  ev.is  of  its  manufacture."  And  earlier  it  was  said:  "Our  dual  form 
of  government  has  its  perplexities,  state  and  nation  having  different  spheres 
of  jurisdiction,  as  we  have  said;  but  it  must  be  kept  in  mind  that  we  are 
one  people;  and  the  powers  ret-erved  to  the  states  and  those  conferred  on 
the  nation  are  adapted  to  be  exercised,  whether  independently  or  concur- 
rently, to  promote  the  general  welfare,  material  and  moral. ' ' 
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tion  is  necessary  to  the  employment,  that  the  court  can  urge 
that  the  prohibition  of  the  transportation  regulates  the  condi- 
tions of  employment.  If  interstate  transportation  were  not  neces- 
sary to  the  harmful  results  of  child  labor,  no  employer  of  chil- 
dren would  object  when  the  transportation  was  forbidden. 

Of  course  the  transportation  is  not  the  sole  cause  of  the  evil 
results.  It  is  only  one  of  the  contributing  factors.  But  this  was 
equally  true  in  the  liquor  and  the  lottery  cases.  In  neither 
would  the  transportation  alone  cause  injury.  It  is  the  consump- 
tion of  liquor  that  brings  the  misery.  The  consumption  occurs 
within  a  state,  and  is  beyond  the  power  of  Congress  to  forbid, 
as  much  as  is  child  labor.  Congress  could  not  forbid  persons  to 
waste  their  substance  in  betting  what  lottery  numbers  will  be 
drawn.  But  it  can  prevent  their  having  the  opportunity  through 
the  aid  of  interstate  transportation.  Clearly  enough  the  trans- 
portation is  a  contributing  factor  to  the  employment  of  children 
as  it  is  to  the  consumption  of  liquor  and  the  purchase  of  lottery 
tickets.  In  terms  of  physics,  the  transportation  is  a  pull  in  the 
one  case,  and  a  push  in  the  others.  The  matter  belongs,  however, 
to  the  realm,  not  of  physics,  but  of  economics.  And  in  economics 
the  push  and  the  pull  are  not  to  be  differentiated.  In  so  far,  then, 
as  the  majority  imply  that  the  interstate  transportation  was  not 
necessary  to  the  harmful  results  aimed  at  by  the  Child-Labor 
Law,  they  are  obviously  in  error.  Unless  it  were  necessary,  the 
law  would  have  been  idle  and  useless,  no  employer  or  "next 
friend"  of  children  would  have  objected  to  it,  and  it  would  not 
have  touched,  even  obliquely,  matters  reserved  to  the  states. 

"What  distinguishes  the  Child-Labor  Law  from  its  prede- 
cessors is  the  relation  between  the  transportation  and  the  place 
where  the  benefit  of  the  prohibition  primarily  accrues.  All  the 
laws  have  imposed  burdens  on  persons  engaged  in  production. 
But  the  burdens  in  the  laws  sustained  were  for  the  benefit  of 
persons  in  other  states.  The  Child-Labor  Law  imposed  benefits 
as  well  as  burdens  on  the  inhabitants  of  the  state  of  production. 
But  it  is  a  narrow  and  myopic  vision  that  sees  only  the  persons  to 
whom  the  benefits  of  any  of  these  acts  of  Congress  primarily  ac- 
crue. Congress  aided  in  keeping  intoxicants  from  inebriates  in 
order  to  promote  a  benefit  to  the  nation  as  a  whole.    It  was  to 
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promote  a  benefit  to  the  nation  that  it  aided  in  safeguarding  the 
young  from  the  perils  of  the  mine  and  mill.  In  both  cases  it  lent 
its  aid  by  controlling  interstate  transportation,  a  subject  com- 
mitted to  its  charge  and  thereby  withdrawn  from  the  states.  All 
these  congressional  prohibitions  have  been  for  the  promotion  of 
what  Congress  conceived  to  be  a  national  benefit.  The  benefit  had 
to  accrue  primarily  to  individuals.  They  had  to  be  individuals 
in  a  state.  But  the  majority  in  the  Child  Labor  Case  say  that 
Congress  cannot  promote  the  national  welfare  through  a  benefit 
to  individuals  engaged  in  production.  It  must  confine  itself  to 
consumers.  Though  the  states  have  no  reserved  power  to  resist 
the  burdens  that  follow  a  prohibition  of  transportation  from  their 
soil,  they  have  such  power  to  object  to  benefits. 

This  is  the  line  which  divides  the  majority  from  the  minority. 
If  we  brush  aside  all  the  confused  and  erroneous  thinking  of  the 
majority,  we  have  left  only  their  fiat  that  whether  prohibition  of 
interstate  transportation  is  a  regulation  of  commerce  among  the 
states  depends  on  the  locus  of  the  primary  benefits  of  the  pro- 
hibition. This  fiat  was  essential  to  the  decision,  unless  earlier 
cases  were  to  be  overruled.  The  fiat  applies,  be  it  noted,  only  to 
congressional  prohibitions.  If  a  state  denied  admittance  to  prod- 
ucts of  child  labor  from  other  states,  it  would  be  held  to  exercise 
a  power  which  the  Constitution,  by  conferring  upon  Congress, 
had  denied  to  the  states.  But  when  Congress  denies  admittance 
to  a  state  of  products  of  child  labor  from  other  states,  it  exer- 
cises a  power  never  conferred.  Thus  power  over  the  interstate 
transportation  of  goods  made  by  children  has  evaporated  by  the 
establishment  of  the  federal  Constitution.  Yet  the  only  evaporat- 
ing clauses  in  the  Constitution  are  the  guarantees  which  define 
the  sphere  where  individuals  may  enjoy  a  liberty  free  from  any 
legislative  restraint.  And  against  these  guarantees  the  Child- 
Labor  Law  did  not  olTend. 

The  minority  do  not  deny  the  existence  of  the  distinction  by 
which  the  majority  dismiss  the  prior  cases.  They  deny  its  im- 
portance. "It  does  not  matter,"  they  say,  "whether  the  sup- 
posed evil  precedes  or  follows  the  transportation.  It  is  enough 
that  in  the  opinion  of  Congress  the  transportation  encourages 
the  evil."    By  implication,  if  not  directly,  the  minority  deny  that 
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the  evil  is  a  purely  local  affair  of  the  state  in  which  it  exists.  "The 
public  policy  of  the  United  States,"  says  Mr.  Justice  Holmes,  "is 
shaped  with  a  view  to  the  benefit  of  the  nation  as  a  whole."  And 
he  concludes  his  opinion  by  saying : 

The  national  welfare  as  understood  by  Congress  may 
require  a  different  attitude  within  its  sphere  from  that 
of  some  self-seeking  state.    It  seems  to  me  entirely  con- 
stitutional for  Congress  to  enforce  its  understanding 
by  all  the  uicans  at  its  command. 
The  majority  does  not  deny  that  Congress  has  used  means  at 
its  command.    It  fixes  its  attention  on  what  Congress  has  sought 
to  accomplish  with  those  means.     It  allows  Congress  to  forbid 
the  interstate  transportation  which  is  a  physical  agency  of  harm 
within  a  state,  but  not  the  transportation  which  is  an  economic 
agency  of  harm  within  a  state.    It  thinks  of  our  federal  system 
in  terms  of  mechanics,  rather  than  of  the  disciplines  that  deal 
with  social  affairs. 

There  is  certainly  nothing  in  the  Constitution  which  requires 
the  decision  of  the  majority.  It  is  wretchedly  supported  by  the 
argument  of  the  opinion.  The  assertion  that  "the  act  in  its 
effect  does  not  regulate  transportation  among  the  states"  is 
obviously  unfounded.  But,  as  Sir  Frederick  Pollock  has  remind- 
ed us,  scoring  points  off  the  verbal  laxities  of  an  argument  is  not 
the  same  thing  as  refuting  its  substance.  And  the  substance  in 
this  case  is  that  the  Act,  though  it  regulates  interstate  commerce, 
also  regulates  child  labor.  The  decision  can  stand  in  logic  only 
as  an  application  of  the  maxim,  /Sic  uiere  tuo  id  alienum  non 
laedas.  It  thus  belongs  in  the  group  with  the  cases  which  have 
forbidden  Congress  to  tax  the  salaries  of  state  officials*'  and  for- 
bidden the  states  to  tax  the  salaries  of  federal  officials.**  But 
when  put  on  this  ground,  the  decision  reveals  plainly  the  kind  of 
power  which  the  Supreme  Court  has  exercised.  It  has  annulled 
an  Act  of  Congress  because  five  judges  out  of  nine  thought  that 
it  went  too  far.  The  issue  is  one  of  degree.  Such  issues  are  set- 
tled, not  by  the  Constitution,  but  by  the  human  judgment  of  those 
who  have  final  authority  to  interpret  the  Constitution.  As  Bishop 
Hadley  put  it  two  hundred  years  ago:  "Whoever  hath  an  abso- 


««The  Collector  v.  Day  (1871)  11  Wall.  113. 

**  Dobbins  v.  CommiRsioners  of  Erie  County  (1842)  16  Pet.  435. 
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lute  authority  to  interpret  any  written  or  spoken  laws,  it  is  he 
who  is  truly  the  law-giver,  to  all  intents  and  purposes,  and  not 
the  person  who  first  wrote  or  spoke  them."  The  Child  Labor  de- 
cision illustrates  anew  the  extent  to  which  the  judges  of  the  Su- 
preme Court  are  our  governors.  It  shows  that  the  predilections 
of  a  single  judge  may  nullify  the  predilections  of  a  majority  of 
two  houses  of  the  national  legislature  and  the  chief  executive  of 
the  nation. 

The  possession  of  such  power  by  the  judges  makes  their  exer- 
cise of  it  a  matter  of  central  importance  to  the  study  of  the  actual 
operation  of  our  governmental  institutions.  Whatever  throws 
light  on  why  judges  decide  as  they  do  is  worthy  of  consideration. 
]Many  judicial  opinions  reveal  a  political  or  social  philosophy  ani- 
mating the  writer.  The  nearest  approach  to  such  a  philosophy 
in  the  majority  opinion  of  the  Child  Labor  Case  is  the  indication 
of  a  fear  of  what  Congress  might  go  on  to  do,  if  the  authority 
exercised  by  the  Child-Labor  Law  had  been  sanctioned.  This 
fear  finds  expression  in  the  concluding  paragraph: 

The  far-reaching  result  of  upholding  the  Act  can- 
not be  more  plainly  indicated  than  by  pointing  out  that 
if  Congress  can  thus  regulate  matters  entrusted  to  local 
authority  by  prohibition  of  the  movement  of  commodi- 
ties in  interstate  commerce,  all  freedom  of  commerce 
will  be  at  an  end,  and  the  power  of  the  states  over  local 
matters  may  be  eliminated,  and  thus  our  system  of  gov- 
ernment be  practically  destroyed. 
These  apprehensions,  even  if  a  proper  reason  for  annulling 
an  Act  of  Congress,  may  easily  be  shown  to  be  greatly  excessive. 
Interferences  with  freedom  of  interstate  commerce  must  meet  the 
requirements  of  the  due-process  clause.     The  constitutionally 
protected  interests  of  individuals  are  defined  and  enforced  by 
the  Supreme  Court.    The  court  may  trust  itself  to  see  that  Con- 
gress has  a  satisfactory  justification  for  every  restraint  it  im- 
poses.   Congress  can  bring  its  powers  to  play  on  matters  which 
are  also  subject  to  state  authority,  only  when  the  state  permits 
evils  to  continue.     And  Congress  can  touch  those  evils  only  to 
the  extent  that  they  require  aid  and  comfort  from  without  the 
state.    It  can  only  put  an  end  to  extra-state  sustenance,  as  the 
several  states  before  the  Constitution  might  have  done.     If  the 
power  of  Congress  has  a  wider  incidence  in  1918  than  it  could 
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have  had  in  1789,  this  is  merely  because  production  is  more  de- 
pendent now  than  then  on  extra-state  markets.  No  state  liveth 
to  itself  alone  to  any  such  extent  as  was  true  a  century  ago. 
What  is  changing  is  not  our  system  of  government,  but  our  eco- 
nomic organization.  As  that  is  progressively  less  local  and  more 
national,  the  powers  allotted  to  Congress  necessarily  become  more 
important.  Congress  acquires  no  new  powers,  but  powers  always 
possessed  have  more  to  lay  hold  on. 

No  one  can  quarrel  with  the  Supreme  Court  for  insisting  that 
there  must  be  a  limit  to  the  conditions  which  Congress  may  at- 
tach to  prohibitions  of  interstate  transportation.  One  such  limit 
has  been  sanctioned  by  a  unanimous  vote.  In  the  first  Employers' 
Liability  Cases,"  all  the  judges  agreed  that  Congress  could  not 
prescribe  the  tort  liability  in  favor  of  persons  who  had  nothing 
to  do  with  interstate  commerce,  merely  because  they  worked  for 
a  carrier  who  did  have  something  to  do  with  that  commerce.  So 
Congress  could  not  prescribe  that  a  man  should  not  ship  goods 
acro&s  state  lines  in  case  he  violated  his  marriage  vows.  There 
would  be  no  nexus  between  the  infidelity  and  the  transportation. 
But  there  is  a  nexus  between  making  goods  and  shipping  them.** 
Evil  in  the  making  grows  by  the  transportation  it  feeds  on. 


♦s  (1908)  207  U.  8.  463. 

««  The  majority  opinion  introduces  a  hiatus  into  the  nexus  by  an  erron- 
eous interpretation  of  the  provisions  of  the  statute.  After  saying  that 
"the  goods  shipped  are  in  themselves  harmless,"  Mr.  Justice  Day  adds: 
"The  Act  permits  them  to  be  freely  shipped  after  thirty  days  from  the  time 
of  their  removal  from  the  factory."  But  the  Act  forbids  the  shipment  or 
delivery  for  shipment  of  goods  from  a  factory,  etc.,  '  *  in  which  within  thirty 
days  prior  to  the  removal  of  such  product  therefrom"  children  under  the 
prohibited  ages  "have  been  employed  or  permitted  to  work."  The  thirty 
days  relate  to  the  interval  between  the  employment  of  children  and  the 
removal  of  goods  from  the  factory,  not  to  an  interval  between  the  making 
or  removal  of  the  goods  and  their  shipment.  Goods  from  factories  in  which 
children  worked  within  thirty  days  of  the  time  when  the  goods  left  the  fac- 
tory could  never  be  shipped  in  interstate  commerce.  The  language  of  the 
Act  was  meant  to  include  practically  all  goods  in  whose  making  children 
co-operated,  but  to  avoid  the  technical  evidential  difficulties  incident  to 
proving  that  each  particular  article  owed  something  to  a  child.  The  only 
products  of  child  labor  not  included  in  the  prohibition  would  be  those  from 
a  factory  in  which  the  employment  of  children  had  subsequently  been 
abandoned. 
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Transportation  increases  child  labor.  It  aids  in  an  evil  which  is 
a  menace  to  the  attainment  of  national  objects.  Congress  can- 
not obliterate  the  evil.  But  it  should  be  allowed  to  lessen  it  by 
denying  it  aid  from  the  enjoyment  of  the  highways  under  na- 
tional control.  If  ever  it  should  go  further  and  seek  to  apply  its 
commerce  power  to  evils  in  no  way  dependent  upon  the  com- 
merce subject  to  its  control,  then  the  Supreme  Court  may  with 
wisdom  declare  that  it  has  failed  to  make  a  legitimate  connection 
between  its  prohibition  of  transportation  and  the  circumstances 
on  which  the  prohibition  is  conditioned.  But  the  court  did  not 
need  to  annul  the  Child-Labor  Law  in  order  to  be  free  to  deal 
with  such  cases  if  ever  they  should  arise. 

It  is  a  pity  that  at  least  one  more  member  of  the  Supreme 
Court  did  not  appreciate  that  the  Child-Labor  Law  regulated 
a  local  matter  only  to  the  extent  that  it  depended  for  its  existence 
upon  a  national  matter.  It  is  a  pity  that  the  majority  was  in- 
fluenced by  apprehensions  which  are  entirely  visionary.  It  is 
unfortunate  for  the  position  of  the  judiciary  that  the  narrow 
margin  by  which  the  decision  was  reached  invites  the  inference 
that  the  judges  who  composed  the  majority  were  influenced  by 
their  personal  predilections  on  a  question  of  policy.  All 
judgments  upon  questions  of  degree  are  peculiarly  subject  to  the 
likes  and  dislikes  of  those  who  render  them.  Unconscious  prefer- 
ences often  hold  greater  sway  than  those  of  which  we  are  clearly 
aware.  The  preferences  which  determined  the  decision  of  the 
Child  Labor  Case  may  be  shared  by  many  of  the  readers  of  this 
article.  But  they  are  not  the  preferences  which  secured  the  enaet- 
n  cnt  of  the  law,  and  they  should  not  determine  the  issue  of  its 
constitutionality.  For  the  choice  of  policies  is  for  Congress,  and 
not  for  the  courts.  Mr.  Justice  Holmes  does  well  to  remind  the 
majority  that  the  court  "always  had  disavowed  the  right  to  in- 
trude its  judgment  upon  questions  of  policy  or  morals."  He 
might  well  have  reminded  them,  too,  of  their  frequent  avowals 
that  a  statute  will  be  declared  unconstitutional  only  when  its  con- 
flict with  the  Constitution  is  free  from  doubt.  Observance  of 
these  professions  would  not  permit  the  annulment  of  an  Act  of 
Congress  by  the  casting  vote  of  a  single  judge. 
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LAW  AS  A  UNIVERSITY  STUDY 

|\T  OT  long  ago  a  physician  was  heard  to  say  that  he  had  begun 
1  ^  to  entertain  hopes  of  the  medical  profession,  now  that  the 
papers  read  at  association  meetings  were  telling  of  mistakes  and 
failures  as  well  as  of  cures.  It  is  similarly  wholesome  when  work- 
ers m  other  fields  begin  rigorous  self-scrutiny.  All  friends  of  uni- 
versity education,  therefore,  must  be  grateful  to  Professor  Selig- 
man  for  his  vigorous  and  fearless  address  on  "  The  Real  Univer- 
sity."i  In  this  he  tells  us  that  "  the  university  stands  for  intel- 
lectual freedom,  for  self-reliance,  for  rigorous  method,"  and  he 
summons  the  professional  schools  to  justify  their  inclusion  in  the 
umversity  by  "  breathing  the  spirit  of  the  university." 

The  first  step  in  any  just  appraisal  of  the  work  of  the  profes- 
sional school  is  a  knowledge  of  what  it  is  actually  doing.  In  the 
absence  of  such  knowledge,  no  enterprise  can  be  judged  by  the 
standards  either  of  the  comparative  or  of  the  ideal.  Professor 
Sehgman's  address  can  best  bear  its  full  fruit  if  it  prompts  the 
workers  in  each  subject  of  university  education  to  tell  of  the 
methods  and  aims  of  their  work,  so  that  their  colleagues  in  other 
fields  may  be  in  a  position  to  offer  critical  and  constructive  sug- 
gestions which  shall  help  to  a  closer  approximation  of  the  ideal 
university.  This  paper  seeks  to  further  this  end  by  telling  of  the 
work  of  the  law  school  in  the  American  university. 


The  methods  of  law  teaching  prevailing  in  nearly  all  American 
universities  are  substantially  the  same.  Of  text-books  and  formal 
lectures  there  are  none.  In  each  subject  there  is  a  so-called  "case- 
book," compiled  from  official  reports  of  judicially  decided  cases." 

1  Delivered  at  the  opening  of  the  163d  year  of  Columbia  University,  Septem- 
ber 27,  1916.  The  address  is  printed  in  full  in  The  EducaHonal  Review  for 
November,  1916. 

«  The  description  of  the  case-method  which  immediately  follows  is  borrowed 
m  part  from  a  previous  paper  of  the  writer's  on  "The  Study  of  Moral  Judg- 
ments by  the  Case  Method."  Journal  of  Philosophy,  Psychology  and  ScitnHfic 
Methods,  volume  10,  page  484. 
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The  student,  knowing  nothing  of  any  general  rule  applicable  to  the 
subject  matter  under  consideration,  reads  a  number  of  selected  cases 
involving  some  definite  class  of  individual  or  social  interests,  such 
as  contracts  for  personal  service,  or  injuries  in  dangerous  employ- 
ments— cases  which  may  profitably  be  compared  with  one  another. 
In  the  class-room  the  consideration  of  a  decision  is  begun  by  requir- 
ing the  student  to  state  what  he  deems  the  material  facts,  the  issue, 
the  decision,  and  the  reasons  given  therefor.  These  essential  ele- 
ments he  must  single  out  from  the  subordinate  and  collateral  mat- 
ters with  which  they  are  intermingled  in  the  judicial  opinion.  The 
student's  analysis  of  the  case  may  seem  incorrect  to  the  teacher, 
and  in  the  course  of  a  discussion  in  which  other  members  of  the 
class  participate  the  student  is  required  to  defend  or  amend  his 
statement.  The  consideration  of  the  general  problem  presented  by 
the  case  is  usually  postponed  until  other  cases  have  been  stated. 
The  instructor  then  puts  supposititious  cases.  Fact  after  fact  will 
be  altered  to  make  differing  cases  more  nearly  correspond,  to  make 
cases  which  seem  parallel  diverge  from  each  other;  and  at  every 
point  the  student  is  required  to  weigh  for  the  purpose  of  decision 
the  importance  of  difference  and  resemblance.  Each  case  is  dis- 
cussed from  the  standpoints  of  the  soundness  of  the  reasoning  and 
of  the  wisdom  of  the  result.  The  various  cases  are  compared  to 
determine  whether  they  are  logically  consistent.  Conflicts  of  deci- 
sion are  recognized  and  the  exact  point  of  difference  is  ascertained. 
At  every  turn  the  student  must  give  his  own  judgment  and  the 
legal  reasons  therefor.  Distinctions  which  the  court  disregarded 
are  recognized  and  evaluated.  Resemblances  and  analogies  empha- 
sized by  the  court  are  subjected  to  rigid  scrutiny. 

After  the  separate  cases  have  been  thus  analyzed  and  conflict  of 
decision  has  been  marked  out,  there  begins  the  work  of  weaving 
together  the  various  strands.  Having  decided  what  is  the  correct 
decision  for  each  given  state  of  facts,  the  student  attempts  to  for- 
mulate a  principle  which  shall  embrace  them  all.  If  it  is  not  im- 
portant that  one  case  concerned  an  individual,  another  a  partner- 
ship, and  a  third  a  corporation,  the  rule  may  be  stated  more  broadly 
than  was  necessary  to  express  the  holding  of  any  one  decision. 
For  some  purposes  it  is  important  whether  a  promise  was  oral  or 
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written ;  for  other  purposes,  not.  Hence  a  general  statement  may 
be  made  to  indicate  the  significance  of  reducing  promises  to  writ- 
ing. Conflicting  generaHzations  are  evolved  from  conflicting  deci- 
sions. And  when  the  legal  principles  are  thus  formulated,  the 
process  of  putting  the  specific  cases  from  which  they  were  derived 
is  repeated,  and  the  accuracy  of  the  formulation  is  tested  by  the 
way  the  cases  fall  within  it  or  without. 

When  the  formulations  are  tested  by  the  stuff  from  which  they 
were  made,  and  are  duly  arranged  in  order,  new  cases  still  remain 
to  be  put.  Deduction  now  succeeds  to  induction.  The  existence 
of  the  rule  is  assumed  and  attention  is  devoted  to  its  application  to 
situations  not  identical  with  any  from  which  the  rule  was  evolved, 
situations  which  have  not  arisen  in  the  courts  for  adjudication. 
With  the  wider  outlook,  the  student  may  now  judge  the  rule  by  the 
way  it  would  work  if  applied  more  generally.  He  is  thus  placed  in 
a  position  to  pass  beyond  the  question  whether  the  formulations 
of  general  rules  are  justified  by  the  decisions,  and  to  suggest  where 
judicial  opinion  should  be  corrected  by  legislation. 

By  means  of  such  training  in  the  class-room  the  student  knows 
accurately  the  point  decided  by  particular  decisions  and  the  more 
general  rule  established  by  a  group  of  decisions.  More  important 
still,  he  acquires  facility  and  precision  in  methodology.  He  learns 
what  elements  to  consider  in  solving  a  concrete  problem,  and  how 
the  various  elements  are  to  be  judged.  He  learns  to  formulate  a 
rule  from  concrete  instances.  He  learns  how  to  know  whether  a 
given  state  of  facts  comes  within  that  rule.  He  knows  how  the 
rules  came  to  be  formulated ;  that  they  arise  from  a  similarity  of 
decision  in  analogous  cases;  that  the  decision  in  each  case  is  based 
upon  some  judgment  as  to  what  should  be  done  with  the  situation 
disclosed  in  that  case.  He  is  thus  kept  close  to  the  facts  with  which 
the  law  deals. 

The  facts  considered  in  the  judicial  opinions  include  not  only 
the  acts  of  the  parties  to  the  litigation,  but  the  findings  of  the  jury 
as  to  existing  conditions  in  the  fields  of  physiology,  engineering, 
chemistry,  physics  and  economics.  Under  the  guidance  of  the 
teacher  the  student  sees  the  bearing  of  existing  technical  knowledge 
or  of  current  assumptions  in  the  decision  of  each  case.     He  sees 
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that  the  test  of  what  is  "  due  time  "  in  which  to  accept  an  offer  is 
not  the  same  in  the  age  of  the  fast  mail  and  wireless  telegraphy  as 
in  the  days  of  the  stage  coach  and  the  sailing  vessel.  He  observes 
that  the  ancient  rule  that  the  owner  of  land  may  take  all  the  perco- 
lating water  that  he  can  bring  to  the  surface  becomes  modified 
when  modem  methods  of  pumping  are  adopted.  He  sees  that  with 
changes  in  conditions  come  changes  in  rules  of  law,  that  if  a  de- 
cision is  based  on  an  assumption  which  time  has  proved  unwar- 
ranted, its  authority  may  be  successfully  challenged  should  it  later 
be  invoked  as  a  precedent. 

And  out  of  this  discipline  the  student  acquires  a  legal  philosophy. 
He  sees  the  law  in  its  relation  to  actual  life,  as  dynamic  rather  than 
static.  He  becomes  wary  of  detached  generalizations  and  vague 
abstractions.  Instead  of  hearing  from  the  instructor  a  broad  defi- 
nition of  the  legal  concept  of  possession,  he  must  discover  for  him- 
self the  meaning  of  the  concept  from  the  uses  to  which  it  is  put  in 
many  decisions  in  the  law  of  torts,  of  crimes,  and  of  property. 
When  he  ventures  to  offer  a  wide  generalization  he  is  challenged 
with  concrete  instances. 

It  has  been  said  that  the  case-method  does  not  teach  students  the 
law,  but  merely  gives  them  the  legal  mind.  Certainly  the  acquisi- 
tion of  information  is  subordinated  to  the  discipline  of  the  reason- 
ing faculty.  But  logic  does  not  hold  exclusive  sway.  The  arrange- 
ment of  cases  in  approved  case-books  combines  the  historical  with 
the  logical.  Thus  the  student  traces  the  development  of  the  law 
in  its  various  branches.  He  sees  how  the  technical  forms  of  plead- 
ing have  influenced  the  recognition  and  enforcement  of  substantive 
rights.  He  traces  the  law  of  real  property  from  its  feudal  origins. 
He  learns  the  influence  of  Mansfield  and  of  Holt  in  the  development 
of  the  law  merchant.  He  compares  the  political  predilections  of 
Marshall  with  those  of  Taney.  He  watches  the  decline  of  eccle- 
siastical courts  and  the  rise  of  courts  of  equity.  He  notes  the  in- 
fluence of  canon  law  in  the  development  of  equitable  doctrines.  He 
finds  the  genesis  of  our  modem  public-service  law  in  the  minute 
govemmental  supervision  of  all  business  in  the  days  of  Mercantil- 
ism. He  observes  that  only  the  regulation  of  the  inn-keeper  and 
the  public  carrier  withstood  the  onslaughts  of  the  teachings  of 
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laissez-faire.  He  follows  the  gradual  increase  of  governmental 
regulation  after  the  Industrial  Revolution. 

A  case-book  contains  well-reasoned  opinions  and  poorly-reasoned 
opinions,  cases  that  are  recognized  law  today  and  cases  that  have 
long  since  been  overruled,  decisions  in  accord  with  the  weight  of 
authority  and  decisions  opposed.  The  student  looks  at  the  law  as 
a  conglomerate  body  of  opinion,  not  as  inspired  or  authoritative 
utterances  in  some  particular  jurisdiction.  In  his  law-school  days 
he  yields  to  no  authority  that  his  reason  cannot  commend.  He 
knows  that  in  professional  practice  he  must  steer  his  course  by  the 
precedents.  But  he  knows  too  that  his  practice  will  bring  him  cases 
that  present  novel  problems  or  that  contain  different  elements,  some 
of  which  fall  within  one  formulated  principle,  some  within  another. 
He  knows  that  his  contribution  to  the  decision  of  such  cases  will 
call  from  him  something  more  creative  than  the  mere  citation  of 
authorities. 

The  faculties  which  the  student  is  trained  to  develop  in  the  class- 
room, he  is  summoned  to  exercise  in  the  examination.  The  probr 
lems  which  greet  him  there  cannot  be  solved  by  his  memory,  how- 
ever infallible.  They  require  his  imaginative  reasoning.  They 
present  novel  situations.  He  must  sift  from  a  number  of  facts  those 
which  are  significant.  He  must  watch  for  questions  in  which  essen- 
tial facts  are  omitted.  He  must  then  fill  in  the  partial  story  with 
hypotheses,  and  construct  and  answer  two  or  more  questions  on  the 
basis  of  the  elliptical  one  submitted  by  the  examiner. 

The  education  of  the  law  student  is  not  confined  to  the  work  in 
the  class-room  and  the  library.  His  table  talk  is  of  A.  and  B.,  and 
of  rights  of  reverter  and  the  rule  against  perpetuities.  In  his  law 
clubs  he  argues  hypothetical  cases  before  a  hypothetical  bench  occu- 
pied by  his  fellow  members.  And  in  those  law  schools  under  whose 
auspices  is  published  a  legal  journal  a  selected  group  of  students 
engages  in  important  work  of  legal  investigation  and  critical  inter- 
pretation. 

Nothing  shows  more  significantly  the  contribution  of  the  uni- 
versity law  school  to  the  development  of  the  law  than  the  fact  that 
the  best  legal  journals  are  the  product  of  the  editorial  work  of 
students  who  have  not  yet  finished  their  training.     The  editors  scan 
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the  advance  sheets  of  judicial  opinions  from  all  jurisdictions  where 
the  common  law  prevails,  culling  those  that  are  important  and  sub- 
jecting them  to  rigorous  analysis  and  criticism.  Many  a  two-page 
note  on  some  legal  doctrine  could  have  been  presented  in  the  form 
of  a  lengthy  article  at  less  expense  of  time  and  thinking.  It  is 
higher  art  to  give  the  pith  of  twenty  legal  decisions  in  a  single  para- 
graph than  to  present  seriatim  the  full  account  of  each  separate 
opinion.  All  who  are  acquainted  with  the  work  of  our  university 
law  reviews  will  bear  witness  to  the  exhaustiveness  of  the  investi- 
gation which  precedes  the  treatment  of  current  decisions.  And 
the  material  thus  gathered  is  sifted  and  interpreted  with  an  insight 
and  a  judgment  that  abundantly  merit  the  high  commendation  they 
widely  receive.  From  law  teachers,  practitioners,  and  judges  come 
frequent  acknowledgments  of  indebtedness  to  the  scholarly  exposi- 
tions of  legal  principles  in  the  pages  of  the  university  law  reviews. 
The  spirit  in  which  this  volunteer  and  independent  work  is  uni- 
formly conducted  is  perhaps  the  most  significant  tribute  to  the 
methods  of  class  instruction  and  to  the  capacities  and  the  ideals  of 
law  instructors. 

Such  is  the  method  of  training  by  which  the  prospective  lawyer 
is  fitted  for  his  task.  In  class-room  and  in  examination,  in  law  club 
and  on  the  law  review,  he  employs  the  processes  of  thinking  which 
he  must  use  in  the  office  and  before  the  court.  He  forms  legal 
judgments  by  a  process  of  legal  reasoning.  The  law  schools  of 
private  universities  have  sternly  resisted  the  demand  for  a  training 
that  is  more  utilitarian.  They  decline  to  confine  themselves  to  the 
law  of  any  one  jurisdiction,  or  to  shape  their  instruction  by  the 
character  of  examinations  for  admission  to  the  bar.  They  pay  no 
attention  to  training  in  the  art  of  advocacy  or  in  the  mechanics  of 
office  routine.  They  emphasize  above  everything  the  development 
of  the  power  to  think.  They  endeavor  in  their  training  of  students 
to  stand  for  "intellectual  freedom,  for  self-reliance  and  for  rig- 
orous method." 

II 

The  law  school  is  called  a  professional  school  because  it  trains 
students  for  one  of  the  learned  professions.     But,  with  the  recog- 
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nition  which  is  now  accorded  to  the  function  of  the  teacher  in  the 
college  or  the  university,  any  school  in  which  such  teachers  arc 
trained  and  inspired  may  claim  the  honor  of  being  a  professional 
school.  In  its  primary  object,  therefore,  the  school  of  law  is  neither 
more  nor  less  professional  than  are  the  schools  in  which  are  trained 
the  future  teachers  of  history  or  economics,  of  philosophy  or  science. 
All  are  confronted  with  the  necessity  of  guiding  the  student  to  a 
definite  body  of  knowledge  and  of  training  him  in  technic  and  in- 
spiring him  with  imagination  and  insight  for  the  interpretation  of 
that  knowledge.  The  training  of  students  for  a  definite  calling  is 
the  chief  characteristic  of  all  the  graduate  schools  of  the  university. 

In  what  respects,  then,  does  the  law  school  differ  from  the  other 
graduate  schools  of  the  university?  In  its  training  of  students  it 
subordinates  acquisition  of  information  to  acquisition  of  the  power 
to  interpret  information.  It  stands  alone  among  the  schools  of  the 
university  in  insisting  that  the  student's  entire  time  be  spent  in  deal- 
ing with  original  sources.  Every  hour  in  the  class-room  is  spent 
in  the  interpretation  of  original  sources,  in  interpretation  by  the 
student  and  not  by  the  instructor  alone.  The  descriptive  and  dog- 
matic lecture  which  still  flourishes  to  a  considerable  extent  in  the 
other  schools  of  the  university  has  long  since  been  banished  from 
the  school  of  law. 

The  law  school  differs  from  the  other  graduate  schools  of  the 
university  in  not  requiring  of  every  student  the  preparation  and 
printing  of  a  dissertation  on  some  subject  within  his  chosen  field. 
It  does  not  compel  a  student  to  prove  to  the  outside  world  that  he 
can  ferret  out  facts  from  concealed  sources  and  arrange  and  inter- 
pret them.  But  its  method  of  class-room  instruction  and  of  exami- 
nation compels  him  to  satisfy  the  instructor  that  he  possesses  this 
power  of  interpretation.  The  law  school  puts  little  or  no  emphasis, 
it  is  true,  on  the  exhuming  of  data.  The  reason  for  this  is  ai>- 
parent.  The  judicial  decisions  which  are  the  sources  with  which 
the  legal  scholar  must  deal,  scattered  though  they  are,  are  readily 
discoverable  through  the  numerous  digests  of  decisions  which  exist. 
They  are  not  hidden  away  in  private  letters,  in  newspaper  files,  or 
in  virgin  archives  of  any  sort.  The  law  school  does  not  require  its 
students  to  spend  their  time  in  discovering  and  cataloguing  infor- 
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mation,  because  it  does  not  regard  that  as  a  high  art.  The  patient 
plodding  of  the  genealogist  is  not  interpretative  scholarship,  and 
such  portions  of  our  doctors*  dissertations  as  resemble  the  work  of 
the  genealogist  are  not  products  by  which  the  university  should  care 
to  be  judged. 

It  will  be  said,  perhaps,  that  the  university  does  not  fulfil  its 
duty  to  legal  scholarship  by  its  contribution  through  the  law  review. 
It  may  be  urged  that  every  student  should  be  required  before  he  is 
graduated  to  give  to  the  world  the  benefit  of  his  acquired  powers 
of  interpretation,  that  it  is  not  enough  to  disclose  them  to  the  in- 
structor in  the  examination  paper.  If  the  contribution  which  the 
university  makes  to  society  through  its  students  were  to  be  measured 
by  what  the  students  do  within  the  walls  of  the  university,  this 
criticism  of  the  law  school  would  have  great  force.  It  is  a  criticism 
which  merits  the  earnest  consideration  of  all  who  take  part  in  legal 
education.  There  is  much  to  be  said  for  the  contention  that  the 
law  school  should  insist  that  each  student  justify  his  privilege  of 
membership  in  the  university  by  a  worthy  contribution  to  legal 
scholarship  through  the  medium  of  the  printed  page.  It  may  well 
be  that  the  best  answer  which  the  law  school  can  make  to  this  com- 
plaint is  that  of  confession  and  avoidance.  The  reasons  to  be  urged 
in  defence  are  that  the  requirement  of  a  legal  essay  of  substantial 
merit  and  value  from  every  student  would  involve  either  the  addi- 
tion of  another  year  to  the  law-school  course  or  the  curtailment  or 
abandonment  of  class-room  exercises  in  a  considerable  number  of 
the  subjects  now  taught.  The  choice  of  the  latter  alternative  would 
be  most  unfortunate,  in  view  of  the  extent  to  which  the  intensive 
discipline  of  the  case-method  already  restricts  the  scope  of  the 
legal  knowledge  acquired  by  the  student.  But  the  lengthening  of 
the  law  school  course  is  a  measure  that  the  highest  ideal  of  the  uni- 
versity may  well  demand. 

Our  law  schools  have  given  an  earnest  of  their  appreciation  of 
this  ideal  by  the  aid  and  encouragement  which  is  given  to  the  work 
of  the  university  law  reviews.  Every  student  who  has  a  desire  to 
put  his  training  to  the  high  use  of  interpreting  and  criticizing  the 
data  of  the  law  and  putting  into  permanent  form  his  suggestions  for 
improvement  will  find  the  same  cordial  co-operation  from  his  in- 
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structors  that  is  generously  accorded  to  the  editors  of  the  law 
reviews.  It  is,  however,  a  universal  lament  among  law  teachers 
that  the  editors  of  the  law  reviews  are  so  engrossed  in  the  prepara- 
tion of  their  contributions  to  the  review  that  they  necessarily  slight 
the  regular  work  of  the  school.  This  not  only  restricts  the  compre- 
hensiveness of  the  legal  education  of  the  editors  of  the  reviews,  but 
also  tends  to  lower  the  intellectual  tone  of  class-room  discussion. 

So  long  as  the  law-school  course  is  restricted  to  three  years, 
there  is  little  doubt  that  the  requirement  of  a  dissertation  from  every 
student  would  seriously  hamper  the  successful  performance  of  the 
primary  mission  of  the  school.  Moreover,  the  existing  ratio  be- 
tween the  number  of  instructors  and  the  number  of  students  is  such 
as  to  make  quite  impossible  the  adequate  supervision  of  recorded 
scholarship  from  every  student  in  the  school.  The  office  confer- 
ences with  students  over  the  problems  which  arise  in  the  class-room, 
and  the  aid  given  to  the  editors  of  the  law  review,  already  impose 
substantial  burdens  on  each  instructor  in  the  school.  Until  we  can 
have  a  fourth  year  added  to  the  curriculum  and  a  substantial  in- 
crease in  the  size  of  the  teaching  staff  we  cannot  do  more  than  we 
are  now  doing  without  a  loss  which  would  more  than  counterbalance 
the  gain.  But  the  law  school  cherishes  the  aims  of  lengthening  the 
required  residence  of  students  and  of  enlarging  the  teaching  staff  so 
that  the  scholarly  output  of  both  students  and  teachers  may  be  in- 
creased and  improved.  It  is  sincerely  to  be  hoped  that  in  this 
endeavor  to  raise  its  standards,  the  law  school  will  have  the  hearty 
co-operation  of  all  who  have  any  part  in  the  making  of  the 
university. 

In  considering  how  well  the  law  school  meets  its  obligation  to 
legal  scholarship,  we  must  estimate  the  contribution  of  its  students 
by  no  such  short  measure  as  the  brief  years  of  their  resident  study. 
The  writers  of  briefs  and  of  judicial  opinions  are  legal  scholars. 
Advice  from  the  counselor  to  his  client,  oral  or  written,  is  often  the 
fruit  of  thorough  scholarship  and  ripe  judgment.  The  lawyer  and 
the  judge  are  not  only  historians,  but  makers  of  history.  Books  and 
magazines  are  not  the  only  treasuries  of  productive  scholarship. 
The  sound  advice  of  the  counsellor,  the  helpful  brief  of  the  bar- 
rister, and  the  wise  and  illuminating  opinion  of  the  judge  are  pos- 
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sible  only  after  patient  investigation  and  the  exercise  of  high  powers 
of  interpretation  and  judgment.  Much  of  the  best  intellectual  work 
of  the  bench  and  bar  is  due  to  foundations  laid  in  the  professional 
training  given  by  our  university  schools  of  law. 

There  is  a  disposition  among  laymen  to  belittle  the  scientific 
character  of  the  intellectual  work  of  the  lawyer  on  account  of  the 
fact  that  his  duty  to  his  client  in  a  litigation  requires  him  to  empha- 
size what  makes  for  his  client's  interest  and  to  disparage  what  tends 
to  defeat  that  interest.  It  is  true  that  the  lawyer  starts  with  a 
bias  in  favor  of  his  client  But  it  is  the  poor  counselor,  and  not  the 
good  one,  who  does  not  overcome  this  bias  and  advise  his  client  im- 
partially as  to  his  legal  rights  before  allowing  him  to  enter  upon  liti- 
gation. It  is  the  poor  advocate,  not  the  good  one,  who  does  not 
weigh  accurately  the  merits  of  the  contentions  which  will  be  urged 
against  him  by  his  opponent.  And  in  the  making  of  the  law  the 
opposing  counsel  and  the  court  are  collaborators.  Long  experience 
has  shown  that  the  part  of  each  is  essential  to  the  best  development 
of  the  law.  The  likelihood  of  wise  decisions  from  the  court  is 
enhanced  by  the  fact  that  it  has  the  benefit  of  the  strongest  possible 
presentation  of  the  considerations  in  favor  of  the  two  opposing 
contentions  which  it  must  choose  between.  It  is  well  known  to 
students  of  the  law  that  many  of  the  judicial  decisions  which  have 
not  stood  the  test  of  time  are  to  be  attributed  to  the  inadequacy  of 
the  arguments  presented  by  counsel  at  the  hearing  of  the  cause. 
Equally  familiar  is  the  debt  which  the  court  owes  to  able  counsel. 
One  of  the  striking  examples  of  this  is  the  influence  of  the  argu- 
ments of  Webster  upon  the  opinions  of  Chief  Justice  Marshall  on 
important  questions  of  constitutional  law.  There  is  abundant  testi- 
mony that  the  training  of  the  university  law  school  has  been  a  pow- 
erful factor  in  raising  the  intellectual  standard  of  the  bench  and  bar. 
This  contribution  of  the  law  school  is  a  contribution  to  legal  scholar- 
ship, to  the  making  of  history,  and  to  the  better  adjustment  of 
human  relations. 

A  word  remains  to  be  said  about  the  work  of  the  teacher  in  the 
university  law  school.  Professor  Seligman  has  told  us  that  he 
"  should  have  made,  and  should  be  making,  positive  contributions  to 
the  subject  in  which  he  professes  "  and  that  he  should  "  possess  the 
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creative  spirit."  This  is  an  ideal  which  must  command  universal 
approval.  But  those  unfamiliar  with  the  work  of  the  law  school 
may  be  unaware  of  the  spirit  of  the  law  teacher  and  may  under- 
estimate his  positive  contributions  to  his  subject  if  they  look  for  no 
other  evidence  than  the  number  of  printed  pages  which  he  has  pro- 
duced. The  time  and  thought  required  of  the  law  teacher  for  the 
adequate  presentation  of  his  subject  in  the  class-room  are  not  likely 
to  be  appreciated  by  those  who  labor  in  fields  in  which  purely  de- 
scriptive work  meets  to  a  considerable  extent  the  demands  of  class 
instruction.  On  this  point,  it  may  be  sufficient  to  quote  the  obser- 
vations of  Professor  Redlich  of  the  University  of  Vienna  in  his 
report  to  the  Carnegie  Foundation  on  "  The  Common  Law  and  the 
Case  Method  in  American  University  Law  Schools." 

The  case  method  claims  ...  an  uncommon  amount  of  time 
and  devotion  on  the  part  of  the  teacher  in  connection  with  the  oral 
instruction,  and  so  already  reduces  very  seriously  his  opportunities 
of  composing  extended  works  in  legal  science.  ...  In  general  I 
cannot  forbear  to  remark  that  the  burden  of  purely  pedagogical 
labor  which  rests  upon  American  law  teachers  is  extraordinarily 
great,  and  that,  furthermore,  there  is  not  as  much  division  of  labor, 
in  this  direction,  as  I  should  consider  necessary. 

Dr.  Redlich  cites  illustrations  to  show  how  much  further  the 
universities  of  the  continent  have  carried  specialization  in  law  teach- 
ing than  hav-  the  universities  of  the  United  States,  and  he  adds : 
"A  similar  development  will  have  to  take  place  in  the  American 
university  law  schools,  and  then  the  strength  of  the  individual 
teacher  of  law,  already  so  strongly  taxed  by  the  analytic  method, 
may  be  devoted  somewhat  more  freely  to  his  own  literary  activity." 

That  the  changes  suggested  by  Professor  Redlich  would  be  con- 
ducive to  more  published  work  from  law  professors  is  clear.  Such 
a  gain,  however,  would  not  be  without  its  cost.  The  various  sub- 
jects of  the  common  law  are  so  interwoven  that  there  is  a  distinct 
advantage  in  having  each  course  taught  by  men  who  are  also  thor- 
oughly grounded  in  all  other  parts  of  the  law.  The  contribution 
which  the  teacher  makes  in  the  class-room  would  suffer  to  a  con- 
siderable extent  if  he  should  confine  his  interests  more  narrowly. 
And  that  contribution,  though  it  cannot  be  measured  like  printed 
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words,  must  not  for  that  reason  be  underestimated.  Unless  our 
picture  is  sadly  overdrawn,  the  class-room  work  of  the  law  teacher 
is  the  fruit  of  the  creative  spirit  and  constitutes  a  highly  important 
contribution  to  legal  scholarship. 

Many  teachers  of  law  are  of  opinion  that  this  contribution  would 
be  impaired  if  they  put  into  print  the  analysis  and  the  conclusions 
which  they  suggest  and  discuss  in  the  class-room.  It  is  deemed 
essential  to  the  development  of  the  intellectual  freedom  and  the  self- 
reliance  of  the  students  that  they  come  to  class  with  no  predisposi- 
tion in  their  minds  in  favor  of  any  particular  views  of  legal  doctrine, 
and  especially  with  no  predisposition  in  favor  of  the  views  of  the 
instructor.  Advance  knowledge  of  what  the  instructor  regards  as 
correct  doctrine  is  deemed  as  vicious  to  the  intellectual  discipline  of 
the  student  of  law  as  is  the  use  of  a  translation  to  that  of  the  stu- 
dent of  languages.  It  would  involve  many  of  the  evils  of  a  return 
to  the  lecture  method.  The  most  distinguished  legal  educator  who 
held  strongly  to  this  view  was  the  late  Dean  Ames  of  Harvard. 
The  wisdom  of  the  view  may  be  open  to  question,  but  the  fact  that 
it  is  widely  held  causes  many  law  teachers  to  refrain  from  putting 
into  print  the  fruit  of  years  of  scholarly  toil. 

Ill 

It  seems,  sometimes,  that  many  of  the  criticisms,  express  or  im- 
plied, which  are  made  of  legal  education  reduce  themselves  to  the 
objection  that  the  law  school  teaches  law.  It  seems  to  be  thought 
that  it  should  teach  sociology,  or  ethics,  or  philosophy,  or  economics, 
or  some  combination  of  them  all.  Inevitably  the  law  school  touches 
upon  these  subjects  in  so  far  as  they  bear  upon  the  body  of  legal 
doctrine.  But,  in  the  system  of  the  common  law,  judicial  decisions 
are  the  primary  sources  for  the  study  of  legal  principles,  and  it  is 
necessarily  with  the  sources  in  the  field  of  law  that  the  law  school 
is  chiefly  concerned. 

We  must  use  extreme  caution  in  applying  to  legal  education  Pro- 
fessor Seligman's  quotation  from  Lord  Verulam  that  it  is  from 
philosophy  and  universality  that  all  professions  are  served  and  sup- 
plied. The  propensity  for  universals  which  has  beset  many  judges 
has  often  had  an  evil  influence  on  the  development  of  the  law.    One 
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reason  why  judicial  decision  is  apt  to  lag  behind  modern  conditions 
IS  that  the  policy  underlying  adjudications  of  an  earlier  generation 
IS  so  often  formulated  in  terms  which  imply  that  it  has  universal 
validity  throughout  all  time.  In  a  series  of  able  papers  Dean  Pound 
of  the  Harvard  Law  School  has  pointed  out  how  the  philosophy  of 
former  centuries  tends  to  become  crystaUized  in  judicial  doctrine. 
This,  he  says,  is  the  explanation  of  much  in  American  judicial  de- 
cision "  which  it  has  been  the  fashion  to  refer  of  late  to  class  bias  of 
judges  or  to  purely  economic  influences."* 

Perhaps  nothing  has  contributed  so  much  to  create  and  foster 
hostility  to  courts  and  law  and  constitutions  as  this  conception  of 
the  courts  as  guardians  of  individual  natural  rights  against  the  state 
and  against  society,  of  the  law  as  a  final  and  absolute  body  of  doc- 
trine declaring  these  individual  natural  rights,  and  of  constitutions 
as  declaratory  of  common-law  principles,  which  are  also  natural-law 
pnnciples,  anterior  to  the  state  and  of  superior  validity  to  enactments 
by  the  authority  of  the  state,  having  for  their  purpose  to  guarantee 
and  maintain  the  natural  rights  of  individuals  against  the  govern- 
ment and  all  its  agencies.*  s     ^  ii 

If  Dean  Pound's  analysis  is  correct,  the  type  of  philosophy  whose 
keynote  is  universality  has  served  and  supplied  the  law  in  ways  that 
have  proved  far  from  beneficial.     The  Baconian  maxim  is  an  un- 
safe guide  for  legal  education,  if  not  for  education  of  every  kind. 
It  is  submitted  that  the  better  starting  point  for  a  study  of  the  law 
or  of  any  other  subject  is  not  "  universality,"  but  a  due  appreciation 
of  particulars.     The  particulars  of  the  common  law  are  judicial  de- 
cisions.    The  legal  scholar  must  deal  with  the  particulars  in  the  field 
of  law,  as  the  historian  and  the  economist  deal  with  the  data  in  their 
respective  fields  of  history  and  economics.     He  will  find  them, 
arrange  them,  interpret  them  and,  when  needful,  philosophize  about 
them.     He  will  reflect  on  their  relations  to  each  other  and  to  life  in 
general.     But,  if  he  is  wise,  he  will  keep  close  to  them.     The  legal 
scholar,  in  seeking  the  "  intellectual  emancipation  for  which  alone 
the  university  stands,"  must  be  careful  not  to  emancipate  himself 
from  the  realization  that  the  common  law  is  a  system  of  authori- 
tative judicial  precedents,  and  not  of  metaphysical  abstractions.     If 

'Harvard  Law  Review,  volume  30,  pages  210-211. 
*  Harvard  Law  Review,  volume  27,  pages  626-627. 
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the  law  school  is  to  remain  a  law  school,  the  subject  matter  with 
which  it  is  to  deal  is  necessarily  fixed  by  the  content  and  the  struc- 
ture of  the  law. 

It  is,  however,  suggested  that  it  should  not  remain  a  law  school. 
It  is  said  that  it  should  become  a  school  of  jurisprudence.  What- 
ever the  merits  of  this  suggestion,  they  do  not  include  the  useful  one 
of  definiteness.  The  term  jurisprudence  has  been  put  to  many  uses. 
Ulpian  defined  it  as  "the  knowledge  of  things  human  and  divine, 
the  science  of  the  just  and  the  unjust."  Holland  narrows  the  defi- 
nition without  greatly  clarifying  it. 

The  term  jurisprudence  is  wrongly  applied  to  actual  systems  of 
law,  or  to  current  views  of  law,  or  to  suggestions  for  its  amendment, 
but  is  the  name  of  a  science.  This  science  is  a  formal,  or  analytical, 
rather  than  a  material  one.  It  is  the  science  of  actual,  or  positive, 
law.  It  is  wrongly  divided  into  *  general '  and  '  particular,'  or  into 
*  philosophical '  and  '  historical.*  It  may  therefore  be  defined  pro- 
visionally as  '  the  formal  science  of  positive  law.'  The  full  import 
of  this  definition  will  not  be  apparent  till  after  the  completion  of  an 
analysis  of  the  all-important  term  *  Law.'* 

Bentham  in  a  moment  of  petulance  tells  us  that  **  in  certain  cases 
jurisprudence  may  be  defined,  the  art  of  being  methodically 
ignorant  of  what  everybody  knows."  Pollock  writes  a  volume 
entitled  A  First  Book  of  Jurisprudence  without  using  the  term 
jurisprudence  in  his  chapter-headings  or  his  index,  or,  so  far  as 
a  cursory  examination  reveals,  in  his  text.  There  is  historical 
jurisprudence,  analytical  jurisprudence  and  sociological  juris- 
prudence, not  to  mention  such  aberrations  as  architectural  juris- 
prudence, medical  jurisprudence,  and  dental  jurisprudence.^  The 
term  with  its  various  qualifying  adjectives  is  applied  to  a  col- 
lection of  legal  rules  on  some  particular  subject  matter,  to  meta- 
physical notions  of  the  nature  of  law  in  general,  to  the  history 
of  legal  decision  and  judicial  doctrine,  and  to  individual  conceptions 
of  what  the  law  ought  to  be.  In  each  of  these  senses  of  the  term, 
jurisprudence  is  a  looking  at  the  law  from  some  particular  angle. 
And  there  seem  to  be  as  many  varieties  of  jurisprudence  as  there 
are  angles  from  which  the  law  can  be  viewed.    From  all  these  angles 

^Jurisprudence,  loth  ed.,  pages  12-13. 

•  See  Holland's  Jurisprudence,  loth  ed.,  page  4,  note  i. 
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the  law  school  looks  at  the  law.  But  the  angles  are  not  the  primary 
objects  of  vision.  The  case-method  of  legal  instruction  puts  the 
decision  or  the  doctrine  in  the  central  place  and  then  looks  at  it  from 
all  conceivable  angles.  It  strives  to  teach  the  law  from  various  points 
of  view,  rather  than  directly  to  teach  various  views  of  the  law. 
The  superiority  of  this  method  of  approach  is  manifest,  if  one's 
view  of  the  law  is  to  be  other  than  a  confused  and  blurred  one. 

The  emphasis  which  the  law  school  puts  on  the  question  of  what 
the  law  ought  to  be  has  already  been  referred  to.  The  most  usual 
question  put  to  a  student  after  he  has  stated  a  case  is :  "  Do  you 
agree  with  the  decision  ?  "  The  student  is  compelled  to  state  and 
defend  his  conception  of  what  the  law  on  the  particular  point  ought 
to  be,  regardless  of  what  the  law  is  or  has  been.  The  other  mem- 
bers of  the  class  join  in  the  discussion  and  under  the  guidance  of  the 
instructor  thresh  out  the  merits  of  the  various  ideal  solutions  sug- 
gested. After  general  rules  have  been  formulated,  the  process  is 
repeated.  Should  the  principle  as  formulated  be  expanded  to  cover  a 
wider  field  than  that  to  which  it  has  as  yet  been  applied  ?  Or  should 
it  be  limited  as  narrowly  as  possible,  or  even  abandoned  altogether? 
These  are  questions  on  which  the  views  of  the  students  are  expressed 
and  debated. 

The  law  is  treated  historically  by  considering  the  cases  in  chrono- 
logical order,  when  that  order  has  significance.  Moreover,  any  appeal 
to  precedent  is  an  appeal  to  history.  In  comparing  a  case  with  its 
forenmners,  the  student  discovers  whether  the  earlier  cases  are  the 
basis  for  the  later  one,  or  whether  earlier  conceptions  of  the  judges 
have  been  subsequently  modified.  He  seeks  to  discover  what  forces 
have  influenced  any  change  in  the  judicial  attitude,  and  what  further 
effect  those  influences  are  likely  to  have,  or  ought  to  have.  He 
looks  at  the  same  time  for  circumstances  which  should  have  affected 
the  course  of  judicial  decision  but  which  have  not  been  given  weight 
by  the  courts.  Among  such  factors  the  most  important  are  changes 
in  conditions  of  industry,  in  the  methods  of  doing  business,  and  in 
widely  held  views  of  public  policy.  Further  attention  to  legal  his- 
tory is  given  by  our  better  university  law  schools  in  special  courses 
dealing  with  Roman  law.  Civil  law,  the  history  of  European  law, 
and  the  history  of  the  common  law. 
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The  nature  of  law  in  general  is  necessarily  adverted  to  at  every 
point.  The  distinction  between  law  and  morals,  the  influence  of 
custom  on  law,  the  force  of  judicial  precedents,  the  significance  of 
legal  fictions,  the  classification  of  rights,  the  nature  of  obligation, 
the  correlation  between  rights  and  duties,  these  and  the  other  sub- 
jects considered  by  writers  on  jurisprudence  are  part  of  the  warp 
and  woof  of  much  of  the  class-room  discussion.  The  student  meets 
the  same  legal  conception  again  and  again  in  all  its  different  aspects. 
He  learns  the  significance  of  the  conception  by  noting  its  bearing  on 
the  decision  of  particular  cases.  He  sees  it  doing  business,  and  not 
wandering  in  mid-air  on  intellectual  stilts. 

In  addition  to  all  this,  a  number  of  law  schools  give  special 
courses  entitled  jurisprudence.  Some  of  the  courses  given  under  this 
caption  deal  chiefly  with  legal  history,  some  seek  to  be  analytical 
and  philosophical,  while  some  are  but  slightly  sublimated  expositions 
of  the  elementary  rules  of  law.  The  value  of  the  analytical  and 
philosophical  courses  is  peculiarly  dependent  upon  the  capacity  of 
the  instructor  who  gives  them.  They  may  make  for  clarity  or  for 
confusion.  They  oflFer  a  bird's-eye  view  to  supplement  the  detailed 
observations  which  the  student  has  made  in  all  his  other  courses. 
They  have  their  place  in  a  well-rounded  plan  of  legal  education,  but 
that  place  is  a  subordinate  one.  Any  exposition  of  legal  philosophy 
which  is  detached  from  an  intensive  analysis  of  particular  decisions 
and  doctrines  will  take  higher  rank  as  an  offering  to  general  learn- 
ing than  as  a  contribution  to  the  improvement  of  the  law.  The  uni- 
versity must  expand  its  work  primarily  in  other  directions  if  its  aim 
is  to  increase  its  service  to  the  cause  of  law  reform. 

IV 

The  present  contribution  of  the  law  school  to  the  improvement 
of  the  law  is  made  through  its  success  in  training  its  students  in  the 
use  of  the  best  canons  for  the  formation  of  judicial  opinion.  The 
law  school  lays  emphasis  on  the  fact  that,  since  law  is  a  rule  to 
govern  human  relations,  the  wisdom  of  any  rule  of  law  is  essentially 
dependent  upon  its  effect  on  human  relations.  But  the  law  school 
necessarily  considers  such  effect  by  a  process  of  ratiocination  rather 
than  of  experimentation.  Further  emphasis  on  philosophical  con- 
sideration of  the  nature  of  law  in  general  or  of  particular  legal  con- 
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cepts  would  mean  additional  ratiocination.  It  would  take  us  fur- 
ther away  from  the  facts  of  life  rather  than  bring  us  nearer  to  them. 
It  would  not  add  breadth  or  precision  to  our  knowledge  of  the  rela- 
tions which  call  for  legal  adjustment  or  of  the  effect  on  those  rela- 
tions of  the  legal  expedients  adopted. 

It  is  on  such  breadth  and  precision  that  further  improvement  of 
legislation  and  judicial  decision  is  largely  dependent.     All  human 
law  is  an  expression  of  human  judgment— the  judgment  of  courts 
and  of  legislatures,  controlled  or  influenced  by  earlier  or  contem- 
poraneous judgments  and  opinions  of  those  who  have  weight  with 
courts  and  legislatures.     The  judgments  of  courts  are  determined 
m  large  measure  by  judicial  precedents,  arguments  of  counsel,  and 
current  views  of  public  policy.     Still  other  factors  influence  the 
judgments  of  legislatures.     These  judgments  which  make  the  law 
are  based  on  actual  or  assumed  knowledge  of  the  relevant  facts  of 
life.     Since  they  furnish  imperatives  of  human  conduct,  they  in  turn 
affect  or  create  the  facts  of  life  to  which  they  apply.     The  law 
school  devotes  itself  in  every  hour  of  the  class-room  to  the  under- 
standing and  evaluation  of  past  judgments  and  to  the  formation  of 
present  and  future  judgments.     But  its  consideration  of  the  facts  of 
life  which  give  rise  to  these  judgments,  or  which  result  from  them, 
IS  m  many  fields  of  the  law  based  on  little  more  than  general  knowl- 
edge.    To  the  extent  to  which  this  general  knowledge  is  partial  or 
mistaken,  the  judgments  to  which  it  leads  are  not  well  grounded. 

It  will  hardly  be  disputed  that  legal  judgments  founded  only  on 
general  knowledge  cannot  rank  with  those  based  on  an  exhaustive 
investigation  of  the  complex  social  and  industrial  phenomena  which 
give  rise  to  the  need  of  law  and  are  in  turn  in  part  the  product  of 
law.  Yet  the  dearth  of  such  investigation  and  the  consequent  en- 
forced reliance  on  general  knowledge  are  defects  which  permeate 
our  legal  system.^     Judges  consider  how  a  legal  rule  will  work 

'See  Parke-Davis  &  Co.  v.  H.  K.  Mulford  Co.  ( 191 1),  189  Federal  Reporter 
95,  at  page  115,  where  in  concluding  an  opinion  involving  the  validity  of  a  patent 
Judge  Learned  Hand  observed :  "  I  cannot  stop  without  calling  attention  to  the 
extraordinary  condition  of  the  law  which  makes  it  possible  for  a  man  without 
any  knowledge  of  even  the  rudiments  of  chemistry  to  pass  upon  such  questions 

as  these How  long  we  shall  continue  to  blunder  along  without  the  aid  of 

unpartisan  and  authoritative  scientific  assistance  in  the  administration  of  jus- 
tice, no  one  knows;  but  all  fair  persons  not  conventionalized  by  provincial  legal 
habits  of  mind  ought,  I  should  think,  [to]  unite  to  effect  some  such  advance  " 
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out  in  practice,  but,  owing  to  the  nature  of  the  subject  matter,  they 
do  not  have  the  methods  of  the  physical  scientist  to  check  up  their 
hypotheses.  They  have  the  methods  of  the  economic  theorist,  but 
they  often  are  not  proficient  in  their  use.  And  we  may  infer  from 
the  extent  to  which  doctors  of  economics  disagree,  that  the  methods 
of  the  economic  theorist  are  at  best  far  from  precise.  Often,  how- 
ever, they  are  the  most  precise  methods  which  are  available.  But 
our  college  teachers  of  economics  seem  to  have  been  quite  unable  to 
inculcate  in  their  students  a  mastery  of  the  principles  of  economic 
reasoning  comparable  with  the  mastery  of  the  principles  of  legal 
reasoning  which  is  acquired  by  the  student  of  law.  The  inexpert- 
ness  of  lawyers  and  judges  in  fields  which  are  cognate  to  their  spe- 
cialty is  the  underlying  reason  for  many  of  the  decisions  which  meet 
with  most  objection  from  the  economist.  With  singular  naivete, 
the  economists  seek  to  shift  the  burden  of  their  past  pedagogical 
failings  to  the  shoulders  of  the  school  of  law.  If  the  economics  of 
lawyers  and  judges  is  to  a  considerable  extent  an  economics  which 
is  outworn,  the  blame  must  be  in  large  part  attributed  to  the  failure 
of  former  college  teachers  of  economics  to  give  their  students  a  dis- 
cipline that  will  enable  them  to  deal  satisfactorily  with  other  situa- 
tions than  those  which  were  presented  in  the  lesson  for  the  day. 
Unless  the  student  of  economics  is  so  taught  that  he  acquires  the 
happy  combination  of  rigorous  method  and  flexibility  of  mind  which 
is  essential  for  dealing  wisely  with  novel  situations,  the  economics 
of  college  graduates  will  become  outworn  with  every  succeeding 
change  in  the  conditions  of  business  and  industry. 

The  desired  improvement  of  the  law  requires  not  only  an  ad- 
vance in  the  economic  reasoning  of  lawyers  and  judges,  but  also  the 
ready  availability  of  the  economic  facts  underlying  all  our  legal 
problems.  The  latter  requirement  is  by  far  the  more  important  of 
the  two.  Lack  of  thorough  knowledge  of  present-day  economic 
facts  lies  at  the  root  of  the  wide  acceptance  of  many  unwarranted 
economic  hypotheses.  Only  by  rendering  available  to  lawyers  and 
judges  and  legislators  this  essential  understanding  of  relevant  social 
and  economic  facts  can  the  university  make  its  full  contribution  to 
the  improvement  of  the  law. 

This  additional  service  to  law  reform  is,  however,  one  that  can 
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hardly  be  performed  by  the  university  law  school  as  at  present  or- 
ganized. It  can  hardly  be  performed  by  any  school  in  the  univer- 
sity which  must  of  necessity  be  largely  concerned  with  the  teaching 
of  students.  It  requires  the  co-operation  of  trained  scholars  in  sev- 
eral fields  of  investigation,  with  ample  freedom  from  other  duties  to 
perceive  and  clarify  the  problems  needing  solution  and  to  devote 
unfettered  energies  to  the  investigation  and  presentation  of  all  the 
available  material.  This  is  a  task  which  is  prodigious,  but  it  is  a 
task  which  imperatively  demands  performance  if  we  are  to  bring 
legislation  and  judicial  decision  to  a  closer  approximation  of  an 
ideal  adjustment  of  human  relations. 

The  problems  of  law  improvement  are  receiving  the  earnest  and 
detailed  consideration  of  several  of  our  university  law  schools. 
They  furnish  the  major  theme  of  the  last  annual  report  of  the  Dean 
of  the  Law  School  of  Columbia  University.  This  report  recom- 
mends that  Columbia  University,  in  addition  to  the  work  in  law 
which  it  is  now  doing,  "  direct  its  attention  to  the  study  of  law  for 
scientific  purposes  with  reference  to  ultimate  law  improvement 
rather  than  exclusively  for  professional  training."  Dean  Stone 
touches  the  crux  of  the  problem  when  he  says  that  "  to  be  scientific, 
such  an  investigation  of  our  law  must  be  based  on  an  adequate 
understanding  of  economic  conditions  and  must  be  carried  on  in 
comparison  with  other  legal  systems."  And  he  very  wisely  points 
out  that  such  work  must  be  organized  outside  the  curriculum  of  the 
present  three-year  law  school,  so  that  it  shall  be  participated  in  only 
by  those  who  "  have  had  the  advantage  of  three  years  of  thorough 
study  of  the  nature  and  application  of  fundamental  legal  concepts." 

The  report  contains  an  outline  of  a  memorandum  presented  by 
Professor  John  Bassett  Moore  to  his  colleagues,  urging  the  "  desir- 
ability of  establishing  research  courses  in  comparative  law  at 
Columbia."  Professor  Moore  and  Dean  Stone  both  call  attention 
to  the  work  of  the  Legislative  Drafting  Research  Fund  at  Columbia 
and  its  investigations  in  the  field  of  American  and  foreign  legisla- 
tion as  a  preparation  for  drafting  the  various  statutes  which  it  has 
been  called  upon  by  Congress  and  various  state  legislatures  to  frame. 
Both  Professor  Moore  and  Dean  Stone  utter  a  warning  against 
undertaking  the  work  of  law  improvement  from  any  doctrinaire 


point  of  view.  "  There  is  grave  danger,"  says  Dean  Stone,  "  that 
in  the  effort  to  transform  the  professional  law  school  into  a  school 
of  jurisprudence  we  shall  lose  the  substance  of  the  one  in  grasping 
at  the  shadow  of  the  other."  And  Professor  Moore  concludes  his 
memorandum  as  follows: 

The  danger  ordinarily  inherent  in  such  an  undertaking  would 
be  the  possible  development  of  a  tendency  to  subordinate  the  prac- 
tical concerns  of  life,  with  which  legislation  must  necessarily  deal, 
to  the  pursuit  of  theories  more  or  less  fanciful.  In  the  present  plan, 
double  assurance  against  the  development  of  such  a  tendency  is 
found  in  the  connection  of  the  courses  ( i )  with  the  law  school  and 
its  professional  training,  and  (2)  with  the  legislative  drafting  work, 
which,  being  directly  concerned  with  the  reform  and  improvement 
of  law  through  legislation,  must  be  carried  on  in  concert  with  men 
of  affairs. 

These  suggestions  of  Professor  Moore  and  of  Dean  Stone  con- 
tain the  essential  elements  of  any  plan  for  the  improvement  of  the 
law,  a  study  of  comparative  law  and  a  study  of  economic  condi- 
tions. It  is  of  course  highly  desirable  that  both  these  fields  be  ex- 
plored to  the  fullest  possible  extent.  If,  however,  the  additional 
work  undertaken  by  the  university  must  be  for  a  time  somewhat 
restricted,  an  evaluation  of  the  relative  importance  of  the  component 
parts  of  an  ideal  expansion  becomes  necessary.  If  the  central  pur- 
pose is  to  be  the  improvement  of  legislation  and  judicial  decision,  it 
seems  clear  that  philosophical  jurisprudence  and  the  history  of 
ancient  law  should  be  subordinated  to  the  consideration  of  con- 
temporary legislation  and  judicial  decision  in  the  various  countries 
of  the  world  whose  economic  problems  are  substantially  similar  to 
those  of  the  United  States.  It  seems  also  clear  that  most  essential 
of  all  is  the  exhaustive  investigation  of  the  particular  social  and 
economic  conditions  with  which  our  American  law  must  deal.  On 
the  question  of  the  relative  importance  of  these  three  realms  of  in- 
vestigation, especial  weight  attaches  to  the  testimony  of  Professor 
George  F.  Canfield  of  the  Law  School  of  Columbia  University,  by 
reason  of  his  threefold  experience  as  a  student  of  the  civil  law  at 
German  universities,  a  teacher  of  the  common  law  for  twenty-five 
years,  and  a  long-time  practitioner  at  the  bar.  Writing  in  the 
Harvard  Law  Review,  Professor  Canfield  says: 
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The  comparative  study  of  law,  which  is  now  receiving  increas- 
ing attention,  will  undoubtedly  promote  the  improvement  of  legal 
systems  and  should  be  encouraged.  But  we  should  never  lose  sight 
of  the  fact  that  a  good  law  for  one  country  may  not  be  good  for 
another — and  that  a  sound  system  of  law  must  be  broad-based  upon 
the  ideas  and  the  particular  conditions  of  the  nation  which  is  gov- 
erned by  it.® 

It  would  prolong  this  paper  unduly  to  enter  upon  a  consideration 
of  the  methods  of  organizing  the  kind  of  investigation  which  is  here 
proposed  or  upon  an  enumeration  of  the  detailed  subject  matters 
with  which  such  an  investigation  should  be  concerned.  Many  aspects 
of  the  problem  can  be  more  profitably  presented  by  an  economist 
with  a  sound  training  in  law  than  by  a  lawyer  with  only  a  nodding 
acquaintance  with  economics.  For  familiar  examples  of  what  is 
necessary,  we  have  only  to  turn  to  the  work  of  commissions  ap- 
pointed by  various  state  legislatures  for  the  study  of  workmen's 
compensation  and  social  insurance,  and  to  the  briefs  prepared  by 
Miss  Josephine  Goldmark  in  collaboration  with  Mr.  Brandeis  and 
with  Professor  Frankfurter  on  the  effect  of  long  hours  of  labor  on 
the  health  of  employees.  Wherever  courts  or  legislatures  have  to 
decide  questions  of  fact,  there  is  need  that  adequate  presentations 
of  such  facts  be  readily  available.  The  same  is  true  where  the  need 
is  for  expert  opinion.®  Judges  who  are  overtaxed  with  crowded 
dockets  cannot  satisfactorily  explore  the  fields  of  physiology  and 
economics  and  statistics,  even  if  they  should  have  the  competence. 
Attorneys  for  the  contending  litigants  are  similarly  handicapped. 
It  is  important,  too,  that  courts  and  legislators  be  informed  on  many 
matters  which  are  not  immediately  before  them  for  consideration, 
so  that  they  may  appreciate  the  need  for  such  consideration. 

The  service  which  the  statistician  can  give  to  the  improvement 
of  the  law  was  the  subject  of  the  presidential  address  of  Professor 
Walter  F.  Willcox  before  the  American  Statistical  Association  in 

«  Harvard  Law  Review,  volume  27,  page  103. 

»  For  a  more  detailed  discussion  of  this  question  see  Felix  Frankfurter,  "  The 
Present  Approach  to  Constitutional  Decisions  on  the  Bill  of  Rights,"  Harvard 
Law  Review,  volume  28,  page  790,  and  "  Hours  of  Labor  and  Realism  in  Con- 
stitutional Law,"  Harvard  Law  Review,  volume  29,  page  353. 
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19 1 2.***  Professor  Willcox  points  out  that  "  a  developed  system  of 
social  statistics  .  .  .  should  render  upon  these  multiplying  ques- 
tions of  social  fact  somewhat  the  service  that  the  jury  system  does 
upon  questions  of  individual  fact."  He  insists  that  "  the  ascertain- 
ment and  proof  of  the  social  facts  should  not  be  left  to  the  indi- 
vidual parties  to  whatever  suit  may  arise,"  since  the  facts  in  the 
case  at  bar  "  may  be  anything  but  typical,  and  it  is  by  typical,  repre- 
sentative, or  average  facts  that  the' court  should  be  guided  to  a  deci- 
sion." Professor  Willcox  is  speaking  particularly  of  cases  involv- 
ing the  constitutionality  of  legislation,  but  his  thesis  applies  as  well 
to  many  other  problems  arising  in  litigation,  since  the  theory  under- 
lying the  evolution  of  judicial  decision  is  that  the  court  decides  ques- 
tions of  law  from  the  standpoint  of  principles  of  wide  application. 
Where,  therefore,  judicial  determinations  of  questions  of  social  fact 
become  transformed  into  rules  of  law,  those  rules  should  be  founded 
on  a  wider  observation  of  social  facts  than  is  afforded  by  the  situa- 
tion presented  in  any  one  particular  controversy  before  the  court 
for  adjudication. 

Plainly  the  kind  of  work  which  is  here  outlined  calls  for  experts 
in  several  fields  working  in  co-operation  with  the  expert  in  the  field 
of  law.  The  economist,  the  statistician,  the  physiologist,  and  the 
psychiatrist  have  before  them  an  important  role  to  play  in  the  im- 
provement of  the  law.  In  the  past  they  have  often  slighted  the 
performance  of  a  service  which  is  peculiarly  theirs  to  render,  and 
have  chosen  the  easier,  if  not  the  better,  part  of  censuring  the  lawyer 
for  not  being  an  expert  in  their  respective  fields  as  well  as  in  his  own. 

The  division  of  labor  which  is  essential  to  the  creation  of  ex- 
perts in  any  field  necessarily  restricts  the  education  of  the  lawyer 
and  the  function  of  the  school  of  law.  But  the  university  is  not 
thus  limited.  It  can  bring  to  bear  many  of  its  varied  resources  on 
the  high  task  of  shaping  the  development  of  the  law.  It  is  hoped 
that  this  paper  has  led  to  a  better  understanding  of  the  aims  and  the 
methods  and  the  limitations  of  the  university  law  school,  so  that 
those  in  other  fields  of  university  work  who  may  contribute  to  the 
improvement  of  legal  education  and  of  the  law  may  have  the  neces- 

^'^  Quarterly  Publications  of  the  American  Statistical  Association,  New  Series, 
No.  loi  (volume  XIII),  pages  330-340  (March,  1913). 
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sary  starting  point  of  a  knowledge  of  what  the  law  school  is  actually 
doing.  They  may  be  confident  that  any  practical  and  constructive 
suggestions  for  raising  the  standard  of  legal  education  and  for  a 
wider  co-operation  in  the  investigation  of  any  matters  connected 
with  the  field  of  law  will  receive  an  eager  welcome  from  those  en- 
trusted with  the  future  development  of  the  school  of  law. 

Thomas  Reed  Powell 
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COERCING  A  STATE  TO  PAY  A  JUDGMENT : 
VIRGINIA  V.  WEST  VIRGINIA 

THE  Eleventh  Amendment  to  the  Federal  Constitution  post- 
poned for  over  a  century  the  settlement  of  the  question 
whether  a  state  of  the  United  States  can  be  coerced  to  pay 
a  money  judgment  rendered  against  it  in  the  Supreme  Court  of  the 
United  States.  This  it  did  by  postponing  the  rendition  of  money 
judgments  against  a  state.  In  1793,  it  will  be  remembered,  Chis^ 
holm  V.  Georgia"^  had  held  that  the  provisions  of  Article  III  of  the 
Constitution,  extending  the  federal  judicial  power  "to  controver- 
sies *  *  *  between  a  state  and  citizens  of  another  state,"  and  giving 
the  Supreme  Court  original  jurisdiction  "in  all  cases  in  which 
a  state  shall  be  a  party,"  authorized  the  Supreme  Court  to  enter- 
tain an  action  in  assumpsit  brought  against  a  state  by  a  citizen 
of  another  state.  The  decision  evoked  such  objections  that  the 
Eleventh  Amendment  speedily  followed.'*  The  amendment  by  its 
terms  excluded  from  judicial  cognizance  only  those  suits  against 
a  state  brought  by  citizens  of  another  state.  Nothing  was  said 
about  suits  brought  against  a  state  by  one  of  its  own  citizens.  But 
the  federal  jurisdiction  based  on  the  character  of  the  parties  did 
not  include  such  suits.  The  only  ground  on  which  they  might  be 
entertained  would  be  that  the  nature  of  the  controversy  gave  rise 
to  federal  jurisdiction  independently  of  the  character  of  the  par- 
ties. Strangely  enough  it  was  not  until  1890  that  the  Supreme  Court 
was  called  upon  to  pass  judgment  on  such  an  assertion  of  jurisdic- 
tion.   Hans  v.  Louisiana*,  decided  in  that  year,  held  that  the  spirit 

»a  Dall,  419  (1793). 

•"That  decision  was  made  in  the  case  of  Chiskolm  v.  Georgia,  a  Dall.  419,  and 
created  such  a  shock  of  surprise  throughout  the  country  that,  at  the  first  meeting  of 
Congress  thereafter,  the  eleventh  amendment  to  the  Constitution  was  almost  unanimously 
proposed,  and  was  in  due  course  adopted  by  the  legislatures  of  the  states."  Mr.  Justice 
Bradley  in  Hans  v.  Louisiana,  134  U.  S.  i,  11  (1890). 

■  134  U.  S.  I  (1890). 
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of  the  Eleventh  Amendment  and  the  general  principles  of  public 
law  forbade  a  suit  against  a  state  by  one  of  its  own  citizens,  even 
though  a  federal  question  was  involved. 

There  is  abundant  evidence  that,  if  the  states  had  remained  sub- 
ject to  suit  by  individuals,  it  would  long  ago  have  been  settled 
whether  a  money  judgment  against  a  state  could  be  enforced.  Be- 
fore Chisholm  v.  Georgia*,  the  Supreme  Court  had  threatened  the 
state  of  New  York  with  judgment  by  default  if  it  did  not  appear 
and  show  cause  to  the  contrary  in  a  suit  brought  by  one  Ostwald." 
The  second  case  to  come  before  the  Supreme  Court  was  Vanstop- 
herst  V,  Maryland;^  and  bills  in  equity  against  a  state  appear  in  two 
cases'  after  Chisholm  v.  Georgia*  and  before  HoUingsworth  v.  Vir- 
ginia,* in  which  it  was  held  that  the  Eleventh  Amendment  deprived 
the  court  of  jurisdiction  over  suits  pending  before  its  enactment. 
The  fledgling  states,  as  is  well  known,  were  in  the  financial  pre- 
dicament of  Mr.  Micawber;  and  an  important  "something"  that 
"turned  up"  to  relieve  them  of  embarrassing  engagements  was  the 
Eleventh  Amendment  that  shielded  them  from  the  toils  of  the  law.*" 

In  later  times,  too,  various  states  have  had  occasion  to  seek  the 
protection  of  the  same  shield.  In  view  of  the  fact  that  it  is  now 
Virginia  who,  through  counsel,  is  expressing  righteous  indignation 
in  charges  of  "repudiation"  hurled  against  another  state  made  from 
her  rib,  it  is  interesting  to  note  that  Virginia  has  not  infrequently 
adduced  the  Eleventh  Amendment  in  resisting  the  fulfillment  of 
her  obligations."  Louisiana,'*  Georgia'^  and  North  Carolina'*  are 
also  to  be  numbered  among  the  states  that  have  sought  to  evade  or 
postpone  the  payment  of  their  debts  by  pleading  the  Eleventh 
Amendment.    Wherever  shelter  has  been  found  for  state  funds  or 

*  Supra,  note  i. 

*  Ostwald  V.  Nto  York,  a  Dall.  414  (i793).  ThU  case  appears  twice  before  in  a 
Dall.  401  (1791)  and  2  Dall.  403  (1793). 

*  2  Dall.  401  (1791). 

^Grayson  v.  Virginia,  3  Dall.  320  (1796),  and  Hugtr  v.  South  Carolina,  3  Dall.  339 

(1797)- 

*  Supra,  note  i. 

•3  Dall.  378  (1798). 

*•  "It  is  a  part  of  our  history  that,  at  the  adoption  of  the  Constitution,  all  the  states 
were  greatly  indebted;  and  the  apprehension  that  these  debts  might  be  prosecuted  in  the 
Federal  courts  formed  a  very  serious  objection  to  that  instrument.  Suits  were  instituted: 
and  the  court  maintained  its  jurisdiction.  The  alarm  was  general;  and,  to  quiet  the 
apprehensions  that  were  so  extensively  entertained,  this  amendment  was  proposed  in 
Congress,  and  adopted  by  the  state  legislatures."  Chief  Justice  Marshall  in  Cohtns  v. 
Virginia,  6  Wheat.  264,  406  (1821). 

^Virginia  Coupon  Cases,  114  U.  S.  269  (1885);  Barry  v.  Edmunds,  116  U.  S.  550 
(1886);  McGakty  v.    Virginia,   135   U.   S.  66a. 

**  Louisiana  v.  Jumel,  107  U.  S.  711  (1883);  New  Hampshire  v.  Louisiana,  and  New 
York  V.  Louisiana,  108  U.  S.  76  (1883):  Hans  v.  Louisiana,  134  U.  S.  i   (1890). 

^Cunningham  v.  Macon  &  B.  R.  Co.,  109  U.  S.  446  (1883). 
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the  lack  of  them,  the  reason  has  been  that  the  state  was  not  sub- 
ject to  suit,  and  that  the  suits  in  question  were  substantially,  if  not 
formally,  suits  against  the  state.  Manifestly,  therefore,  the  deci- 
sions and  the  doctrines  of  these  cases  have  no  bearing  upon  the 
question  whether  a  state,  when  it  is  subject  to  suit,  can  be  made 
to  pay  if  judgment  is  rendered  against  it. 


It  is  this  latter  issue  which  Virginia  and  West  Virginia  have  been 
contesting  since  Virginia  obtained  a  judgment  against  West  Vir- 
ginia for  what  the  Supreme  Court  determined  to  be  West  Virginia's 
equitable  share  of  the  debt  of  the  Commonwealth  of  Virginia  exist- 
ing at  the  time  when  certain  counties  seceded  and  formed  them- 
selves into  the  new  state  of  West  Virginia.  With  proceedings  an- 
terior to  that  judgment,  we  are  no  longer  concerned,  except  as  cer- 
tain of  the  provisions  of  the  West  Virginia  constitution  which  fur- 
nished grounds  for  her  liability  may  also  be  regarded  as  indicating 
the  duty  of  her  legislature  to  find  a  way  of  paying  the  sum  adjudged 
to  be  due.  The  judgment  is  now  of  record."  It  was  rendered  in 
a  controversy  between  states,  to  which  the  Constitution  explicitly 
extends  federal  judicial  jurisdiction.  Virginia  is  now  seeking  to 
secure  its  payment  in  mandamus  proceedings  against  the  members 
of  the  West  Virginia  legislature.  Whatever  may  be  the  difficulties 
in  forcing  them  to  take  action  to  raise  funds  to  pay  the  obliga- 
tion, they  do  not  include  any  objections  that  a  suit  against  mem- 
bers of  the  West  Virginia  legislature  is  a  suit  against  a  state.  Such  a 
contention  may  be  fully  conceded.  It  is,  however,  entirely  irrele- 
vant; for  it  is  pertinent  only  when  the  state  itself  is  not  subject  to 
suit,  which  is  not  the  case  in  suits  brought  by  one  state  against  an- 
other. 

We  may  then  dismiss  from  consideration  the  cases  in  which  the 
Supreme  Court  has  declined  to  coerce  a  state  through  action  against 
its  officers.  In  like  fashion  we  may  set  to  one  side  the  actual  ad- 
judications in  which  the  Supreme  Court  has  coerced  municipali- 
ties through  action  against  their  officers.**  These  cases  have,  it  is 
true,  an  element  in  common  with  the  issue  under  consideration. 
They  are  cases  in  which  the  municipality  was  subject  to  suit  and 
judgment.    But  the  theory  on  which  municipal  officers  were  coerced 

^Christian  v.  Atlantic  6r  N.  C.  R.  Co.,  133  U.  S.  233  (1890). 

**  Virginia  v.  West  Virginia,  238  U.  S.  202  (igi.s). 

^Supervisors  v.  United  States,  4  Wall.  435  (1867);  Von  Hoffman  v.  Quincy,  4  Wall. 
535  (1867);  Riggs  v.  Johnson.  6  Wall.  166  (1868);  Labette  County  Commissioners  v. 
Moult  on,  iia  U.  S.  ai7  (1884). 
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by  mandamus  to  exercise  the  municipal  taxing  power  at  the  be- 
hest of  judgment  creditors  was  that  under  the  existing  law  of  the 
state  they  were  under  a  ministerial  duty  to  do  the  act  commanded 
by  the  court.  The  state  itself  was  not  coerced  by  compelling  mu- 
nicipal officials  to  do  what  the  legislature  of  the  state  had  made  it 
their  duty  to  do.  In  positing  the  existence  of  this  duty  imposed  by 
the  legislature,  the  Supreme  Court  has  often  disregarded  later  state 
statutes  in  favor  of  earlier  ones,  finding  the  attempted  alteration  or 
repeal  of  the  prior  law  invalid  as  an  impairment  of  the  obligation 
of  contracts.  It  has  over-ridden  the  desires  of  the  state  as  embod- 
ied in  the  latest  expression  of  its  legislature.  But  this  is  but  an  or- 
dinary instance  of  declaring  a  state  statute  not  the  law  of  the  state, 
because  it  was  beyond  the  power  of  the  legislature.  With  the  in- 
valid statute  thrown  into  the  discard  in  accordance  with  elemen- 
tary notions  of  constitutional  law  and  procedure,  there  remained 
only  the  prior  state  statute  expressly  or  impliedly  commanding  the 
municipal  officers  to  do  the  very  things  which  the  court  directed. 
In  enforcing  compliance  with  this  state  law,  the  court  did  some- 
thing quite  different  from  compelling  the  state  to  make  a  law.  And 
it  is  the  making  of  a  law  which  is  sought  to  be  coerced  by  the  man- 
damus proceedings  brought  by  Virginia  against  the  members  of  the 
West  Virginia  legislature. 

Equally  inapposite  to  the  present  controversy  between  Virginia 
and  West  Virginia  are  the  cases  in  which  the  Supreme  Court  has 
held  that  the  judiciary  cannot  levy  a  tax"  or  collect  a  tax  already 
levied.*'  Virginia  does  not  ask  the  Supreme  Court  to  levy  a  tax  in 
West  Virginia.  It  asks  the  court  to  order  the  West  Virginia  leg- 
islature to  do  so  in  default  of  making  other  provision  for  the  dis- 
charge of  the  judgment  debt.  It  desires  the  court  to  compel  a  leg- 
islature to  raise  the  money,  as  it  has  often  compelled  municipal  oll- 
icers.  This  desire  is  in  no  way  discountenanced  by  cases  which  hold 
that  it  is  not  the  function  of  a  court  or  its  officers  to  do  the  actual 
work  of  tax  gathering. 

Thus  we  may  approach  the  problem  whether  the  legislature  of  a 
state  may  be  compelled  to  raise  the  funds  to  pay  a  judgment  in  favor 
of  another  state,  quite  unembarrassed  by  decisions  declining  to  co- 
erce state  officials  or  to  levy  or  collect  a  tax  through  officers  of  the 
court,  or  by  decisions  compelling  municipal  officers  to  levy  or  col- 
lect a  tax.  In  the  opinions  in  these  several  groups  of  cases  there 
are  expressions  which,  abstracted  from  their  context,  lend  aid  to 

^^  Rets  V.   City  of   Watertown.    19  Wall.    107    (1873);   Merivmathtr  v.   Garrett,    104 
U.  S.  47a  (1880). 

^Thompson  v.  Allen  County,  115  U.  S.  550  (1885). 


—  5  — 

the  contentions,  now  of  Virginia,  now  of  West  Virginia,  in  the  pres- 
ent controversy.  In  the  absence  of  direct  authority  on  the  issue 
before  the  court,  it  is  not  unnatural  that  both  parties  should  rely  on 
the  judicial  declarations  which  seem  on  their  face  to  support  their 
respective  positions.  Manifestly,  however,  such  expressions,  ut- 
tered without  thought  of  the  particular  issue  with  which  the  court 
now  has  to  deal,  cannot  be  of  controlling,  or  of  very  great,  impor- 
tance in  solving  the  instant  problem. 

No  such  light  dismissal,  however,  can  be  made  of  some  of  the 
declarations  of  Mr.  Justice  Brewer  in  South  Dakota  v.  North  Caro- 
lina.^* That  was  a  bill  brought  by  one  state  against  another  to  com- 
pel payment  of  some  bonds  issued  by  the  latter  and  acquired  by  the 
former  through  assignment,  and  in  default  of  payment  to  fore- 
close the  interest  of  the  defendant  state  in  some  railroad  stock  ac- 
quired by  the  state  in  return  for  its  bonds  and  pledged  as  security 
for  their  payment.  The  issue  before  the  court  was  whether  the 
controversy  in  question  was  in  substance  one  between  states.  The 
minority,  consisting  of  Mr.  Justice  (now  Chief  Justice)  White,  who 
wrote  the  dissenting  opinion,  and  Chief  Justice  Fuller  and  Jus- 
tices McKenna  and  Day,  thought  that  it  subverted  the  purpose  of 
the  Eleventh  Amendment  to  regard  transactions  between  a  state  and 
private  individuals  or  corporations  as  capable  of  giving  rise  to  a 
controversy  between  states.  The  majority,  however,  took  the  posi- 
tion that,  since  the  plaintiff  state  was  the  real  party  in  interest,  the 
litigation  was  a  controversy  between  states  notwithstanding  the  na- 
ture of  the  original  transaction  out  of  which  it  arose. 

The  statements  of  Mr.  Justice  Brewer,  of  which  notice  must  be 
taken,  were  made  in  the  course  of  discussing  the  contention  that 
the  court  had  no  jurisdiction  to  entertain  a  demand  for  a  money 
judgment  against  a  state,  for  the  reason  that  it  had  no  power  to 
compel  the  payment  of  such  a  judgment.  Mr.  Justice  Brewer  ob- 
served that  the  premise,  if  granted,  did  not  lead  to  the  conclusion : 
but,  in  discussing  the  pros  and  contras  of  the  premise,  he  referred 
to  "the  absolute  inability  of  a  court  to  compel  a  levy  of  taxes  by  a 
legislature."**  Earlier  he  had  said  that  "a  levy  of  taxes  is  not  with- 
in the  scope  of  the  judicial  power  except  as  it  commands  an  inferior 
municipality  to  execute  the  power  granted  by  the  legislature."** 

These  observations  were  made  with  direct  reference  to  the  pos- 
sibility of  compelling  a  state  to  pay  a  money  judgment.  They  are, 
however,  put  forward  arguendo  only,  and  no  conclusion  is  drawn 

«  193  U.  S.  a86  (1904). 
••  19a  U.  S.  286.  321. 
"  I9J  U.  S.  286.  319. 
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from  them.  They  are  not  explicitly  referred  to  any  precedents  for 
support.  But  a  quotation  from  Rees  v.  Watertown^^  indicates  that 
Mr  .Justice  Brewer  had  that  case  in  mind  when  he  confined  the 
power  of  the  court  with  respect  to  a  levy  of  taxes  to  commands  is- 
sued to  an  mferior  municipality.  The  quotation  is  to  the  effect 
that  this  court  has  not  the  power  to  direct  a  tax  to  be  levied  for  the 
payment  of  these  judgments.""  But  it  is  evident  that  the  state- 
ment in  Its  original  context  means  only  that  the  court  will  not  di- 
rect the  marshal  to  subject  the  private  property  of  individuals  to 
the  payment  of  the  debt  of  the  municipality  as  it  was  asked  to  do 
by  the  complainant  in  the  case.  For  the  decision  is  that  the  com- 
plainant can  have  no  remedy  in  equity,  since  his  remedy  at  law  by 
wnt  of  mandamus  to  compel  the  municipal  officers  to  exercise  its 
taxing  power  must  be  deemed  adequate,  even  though  it  turns  out 
to  be  practically  fruitless.  Three  such  writs  of  mandamus  had  al- 
ready been  granted,  and  the  court  calls  it  "the  regular  remedy  in  a 
case  like  the  present."" 

The  case  which  Mr.  Justice  Brewer  appears  to  have  had  in 
mind,  therefore,  decided  merely  that  a  chancellor  would  not  order 
a  marshal  to  act  as  assessor  and  collector.  It  did  not  distinguish 
between  coercing  municipal  officials  and  coercing  members  of  the 
state  legislature,  but  between  coercing  municipal  officials  and  substi- 
tuting for  them  a  marshal.  Yet  Mr.  Justice  Brewer  infers  from  it 
or  from  some  other  source  "the  absolute  inability  of  a  court  to 
compel  a  levy  of  taxes  by  the  legislature."  If  he  assumed  that  he 
was  merely  repeating  well-established  law,  his  dictum  may  be  dis- 
missed as  unfounded.  But  if  it  was  an  expression  of  his  opin- 
ion of  what  the  law  ought  to  be,  it  cannot  be  rejected  because  di- 
rected to  some  other  issue  than  that  involved  in  the  controversy 
between  Virginia  and  West  Virginia.  For  it  was  uttered  with  ex- 
plicit reference  to  the  question  whether  the  legislature  of  a  state 
which  was  a  judgment  debtor  to  another  state  could  be  compelled 
to  exercise  its  legislative  powers  to  raise  money  to  pay  the  judg- 
ment. However  unsupported  by  previous  authority,  it  is  a  clear 
dictum  in  favor  of  West  Virginia's  motion  to  discharge  the  rule 
in  mandamus. 

Aside  from  this  dictum,  however,  there  is  no  authority  on  the 
issue  raised  by  the  states  now  contending.  We  have  therefore  one 
of  the  not  infrequent  instances  in  which  a  court  must  make  some 
new  law.    It  must  declare  for  the  first  time  either  that  a  state  can- 

*»i9  Wall.  107  (1873). 

"  19  Wall.  107,  116,  quoted  in  19a  U.  S.  a86,  319. 

»•  19  Wall  107,  124. 
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not  be  coerced  to  pay  a  judgment  rendered  against  it,  or  that  it 
can.  In  making  this  new  law,  the  court  will  imdoubtedly  be  influ- 
enced by  old  law  on  analogous  situations.  But  in  so  far  as  it  ex- 
ercises a  choice  in  rejecting  or  accepting  competing  analogies 
pressed  upon  it,  in  finding  the  previous  situations  too  remote  from, 
or  sufficiently  close  to,  the  situation  now  before  it,  it  is  making  up 
its  own  mind  on  the  significance  of  the  points  of  difference  and 
resemblance  between  the  past  and  the  present.  And  on  the  prob- 
lem of  what  weight  to  attach  to  those  points  of  difference  or  re- 
semblance, separately  and  collectively,  the  previous  authorities  are 
not  precedents.  They  decide  the  questions  then  in  issue,  not  other 
questions  confessedly  different.  How  different  the  new  question  is 
and  what  difference  the  difference  makes  are  new  questions  with 
every  new  question. 

Though  the  Supreme  Court  is  now  called  upon  to  solve  a  prob- 
lem hitherto  unsolved,  customary  technique  places  the  new  wine  in 
old  bottles.  The  decision  is  apt  to  be  brought  within  some  fa- 
miliar aphoristic  formulation  which  men  and  lawyers  are  wont  to 
call  a  general  principle.  And  counsel  for  Virginia  and  for  West 
Virginia  bring  forward  formulations  and  annexed  corollaries  on 
which  they  respectively  rely. 

West  Virginia  resists  the  motion  for  the  mandamus  by  assert- 
ing that  the  writ  has  never  been  granted  to  compel  the  exercise  of 
a  discretionary  act,  and  that  it  rests  with  the  discretion  of  the  West 
Virginia  legislature  to  determine  to  what  use  it  shall  put  its  distinct- 
ly legislative  powers  of  taxation.  The  use  of  this  discretionary  power 
has  not  been  granted  to  any  federal  authority  and  is  therefore  one 
of  the  powers  reserved  to  West  Virginia  by  the  Tenth  Amendment. 
It  is  conceded  that  jurisdiction  to  render  judgment  includes  juris- 
diction to  issue  proper  process  to  collect  the  judgment.  It  would  be 
proper  process  to  issue  an  execution  against  any  property  of  a  pn- 
vate  nature  which  West  Virginia  might  chance  to  own.  But  the 
fact  that  she  happens  to  be  execution  proof  does  not  authorize  the 
issue  of  an  essentially  improper  process  such  as  mandamus  to  com- 
pel the  performance  of  a  function  not  ministerial.  Failure  to  com- 
pel satisfaction  of  a  judgment  because  the  only  proper  process  does 
not  bring  desired  results  involves  no  substitution  of  "judicial  in- 
competence" for  "judicial  power,"  as  Virginia  contends,  because 
"judicial  power  means  power  according  to  the  forms  of  law,  and 
that  means  according  to  the  usages  and  principles  of  jurisdiction 
as  fixed  by  the  history  of  our  jurisprudence.""     Mandamus,  if 

■  Reply  Brief  of  Defendants,  page  6. 
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granted,  might  be  unavailing  in  case  the  legislators  either  resigned 
or  refused  to  obey,  as  has  happened  in  the  case  of  municipal  offi- 
cials. And  If  m  compliance  with  a  writ  the  legislature  voted  to 
levy  a  tax,  no  member  would  be  acting  as  a  legislator  "'•  "He 
would  not  be  a  lawmaker,  for  the  law  would  have  been  already 
made  by  the  court  which  ordered  his  action  and  thus  had  usurped 
the  powers  of  the  state  in  violation  of  the  Tenth  Amendment 

rZ'T?'^  ^  ^fr''";?.  ^^^^^^^ions  may  be  summarized  as  follows. 
Ihe  duty  of  West  Virginia  to  pay  the  judgment  is  established  by 
the  rendition  thereof  in  a  cause  in  which  the  Supreme  Court  had 
jurisdiction.  The  jurisdiction  of  a  court  to  render  judgment  nec- 
essarily includes  power  to  coerce  the  payment  thereof.  A  state  with 
no  reserved  power  to  resist  the  rendition  of  a  judgment  has  no  re- 

TJ^fi  ^^T^  ^^  r'''f  ^"^^"^^O^  proceedings  to  compel  its  satis- 
faction The  duty  of  the  West  Virginia  legislature  to  provide 
tunds  to  pay  the  judgment  is  mandatory  and  not  discretionary  The 
mandamus  proceedings  do  not  seek  to  dictate  how  the  legislature 
shall  raise  the  funds,  but  leaves  it  a  choice  and  asks  for  the  lew 
and  col  ection  of  a  tax  only  in  case  other  means  are  not  adopted. 
West  Virginia  has  no  discretion  whether  it  shall  pay  or  not  pav. 
It  has  only  a  choice  of  means  of  finding  the  wherewithall  to  pay  it 
must  choose  some  means.  Virginia  asks  the  West  Virginia  legis- 
lature to  adopt  a  particular  means  only  in  case  it  neglects  to  em- 
ploy any  or  all  of  the  alternative  means  and  thereby  declines  to 
exerase  its  discretion  and  fails  to  perform  its  mandatory  obliga- 
tion to  use  some  means. 

II 

Such  in  substance  are  the  positions  of  the  parties  as  disclosed  in 
their  briefs.  From  them  we  turn  to  the  opinion  of  the  Supreme 
Court  rendered  on  April  22,  1918."  This  opinion,  written  by  the 
Uiief  Justice,  discusses  but  does  not  determine  the  question  whether 
the  wnt  of  mandamus  will  be  granted.  It  affirms  the  duty  of  West 
Virginia  to  pay  the  judgment  and  the  power  of  the  court  to  com- 
pel such  payment,  but  it  leaves  open,  and  orders  a  reargument 
on,  the  question  of  ways  and  means.  It  not  only  invites  West  Vir- 
ginia to  pay,  but  warns  her  in  unmistakable  terms  that  if  necessary 
she  will  be  coerced  to  pay.  In  discussing  possible  ways  of  exer- 
cising coercion,  it  goes  beyond  the  prayer  of  Virginia  and  suggests 
for  argument  further  expedients  which  may  be  adopted  in  case 

"Ibid.,  page  5. 

"Virginia  v.  West  Virginia.  246  U.  S.  565  (1918). 
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technical  difficulties  prove  insuperable  to  granting  the  writ  of  man- 
damus. 

As  an  indication  of  what  the  ultimate  result  will  be,  the  opin- 
ion is  definitive.  Law,  as  Mr.  Justice  Holmes  reminds  us,  is  a  proph- 
ecy of  what  courts  will  do  in  fact.**  So  the  opinion  of  Chief  Jus- 
tice White  is  a  prophecy  that  the  Supreme  Court  in  fact  will  com- 
pel West  Virginia  to  pay.  It  therefore  declares  the  law  that  a  state 
can  be  coerced  to  pay  a  judgment  rendered  against  it  in  favor  of 
another  state.  But  the  opinion  reserves  for  the  future  the  deter- 
mination of  the  method  by  which  this  will  be  accomplished,  if  coer- 
cion continues  to  be  necessary.  It  expresses  the  hope,  if  not  the  con- 
viction, that  such  necessity  will  not  continue.  Its  monition  and  its 
invitation  are  both  conveyed  in  the  statement  that  "we  are  fain  to 
believe  that  if  we  refrain  now  from  passing  on  the  questions  stated, 
we  may  be  spared  in  the  future  the  necessity  of  exerting  compulsory 
power  against  one  of  the  states  of  the  Union  to  compel  it  to  dis- 
charge a  plain  duty  resting  upon  it  under  the  Constitution"." 

The  opinion  starts  with  an  affirmation  of  the  proposition  relied 
on  by  Virginia  to  the  effect  that  "judicial  power  essentially  in- 
volves the  right  to  enforce  the  results  of  its  exercise".'**  Three  cases 
are  cited  in  support  of  the  principle.  Way  man  v.  Southard^^  and 
Bank  of  United  States  v.  Halstead^^  held  that  the  jurisdiction  of  the 
federal  courts  did  not  end  with  the  rendition  of  judgment  but  in- 
cluded the  issue  of  execution  in  conformity  to  federal  practice  un- 
controlled by  any  statute  of  a  state.  Gordon  v.  United  States^^  de- 
cided that  the  power  to  grant  an  execution  was  an  essential  part  of 
judicial  power,  and  that  Congress  could  not  give  the  Supreme  Court 
an  appellate  jurisdiction  over  the  Court  of  Claims  where  that  court 
was  by  statute  forbidden  to  issue  executions  on  its  judgments.  None 
of  these  three  cases  touches  the  question  of  compelling  a  state  to 
pay  a  judgment;  but  the  Chief  Justice  follows  their  citation  with 
the  sentence :  "And  that  this  applies  to  the  exertion  of  such  power 
in  controversies  between  states  as  a  result  of  the  exercise  of  the  jur- 
isdiction conferred  upon  this  court  by  the  Constitution  is  therefore 

■  "The  prophecies  of  what  courts  will  do  in  fact,  and  nothing  more  pretentious,  are 
what  I  mean  by  the  law."    "The  Path  of  the  Law,"  10  Harvard  Law  Review  457,  461. 

•  246  U.  S.  565,  604-605. 

••246  U.  S.  56s,  591. 

«  10  Wheat.  I  (1823). 

•»  10  Wheat.  51  (1823). 

"This  case  was  decided  in  1864  and  an  opinion  prepared  by  Chief  Justice  Taney 
shortly  before  his  death.  The  opinion  was  lost,  and  a  brief  opinion  was  later  rendered 
by  Chief  Justice  Chase  and  reported  in  2  Wall.  561  (1865).  Later  the  opinion  of  Chief 
Justice  Taney  was  discovered  and  is  printed  in  the  appendix  of  volume  117  of  the  official 
edition  of  the  Supreme  Court  reports,  at  page  697. 
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certain"."  He  regards  the  point  as  established  by  the  many  cases 
in  which  the  court  has  exercised  jurisdiction  in  controversies  between 
states.  He  adds  that  the  fact  that  in  all  cases  the  judgments  of  the 
court  were  voluntarily  respected  and  given  effect  to  cannot  be  re- 
garded as  establishing  the  contrary  "unless  it  can  be  said  that  be- 
cause a  doctrine  has  been  universally  recognized  as  being  beyond 
dispute  and  has  hence  hitherto  in  every  case  from  the  foundation  of 
the  government  been  accepted  and  applied,  it  has  by  that  fact  alone 
become  a  fit  subject  for  dispute"."* 

But  West  Virginia  does  not  dispute  the  proposition  that  power 
to  render  a  judgment  against  a  state  includes  power  to  issue  pro- 
cess to  enforce  the  judgment.  It  simply  insists  that  the  process 
must  be  proper  process  and  that  mandamus  against  the  members 
of  the  legislature  is  not  of  that  description.  It  concedes  that  execu- 
tion would  be  proper  process  if  confined  to  property  owned  by  the 
state  in  a  non-governmental  capacity.  The  primary  position  of  the 
Chief  Justice  is  not  conclusive  of  the  question  raised  by  West  Vir- 
ginia unless  power  to  render  judgment  against  a  state  necessarily 
includes  power  to  take  any  and  all  further  steps  that  may  be  prac- 
tically necessary  to  enforce  the  judgment.  Plainly  the  Supreme 
Court  avoids  going  to  this  extent  at  present.  It  invites  further  argu- 
ment on  the  propriety  of  any  specific  procedure.  Its  initial  para- 
graph, therefore,  merely  refutes  a  straw  contention  that  the  power 
of  the  court  is  exhausted  with  the  rendition  of  the  judgment.  But 
this  is  a  contention  not  advanced  by  the  defendant  state. 

The  ensuing  paragraph  of  the  opinion  discusses  the  bearing  of 
South  Dakota  v.  North  Carolina?^  upon  the  issues  before  the  court. 
No  reference  is  made  to  the  statement  of  Mr.  Justice  Brewer  which 
seemingly  conceded  "the  absolute  inability  of  a  court  to  compel  a 
levy  of  taxes  by  a  legislature","  or  to  any  consideration  in  the  opin- 
ion in  the  Dakota  case  of  the  problem  of  coercing  a  state  to  pay  a 
judgment  duly  rendered  against  it.  The  Chief  Justice  refers  only 
to  the  fact  that  in  the  opinion  in  the  Dakota  case  "it  was  remarked 
that  doubt  had  been  expressed  by  individual  judges  as  to  whether 
the  original  jurisdiction  conferred  on  the  court  by  the  Constitution 
embraced  the  right  of  one  state  to  recover  a  judgment  in  a  mere 
action  of  debt  against  another".'*  This  is  dismissed  by  pointing 
out  that  the  doubt  was  not  solved  in  the  Dakota  case,  since  "the 

»•  246  u.  s.  565.  591. 
"246  u.  s.  56s.  59a. 
■■  Supra,  note  19. 
•*  Supra,  page  5. 
"346  U.  S.  56s,  59a. 
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question  was  not  involved","  and  that  any  question  on  the  point 
need  not  now  be  considered  "because  the  power  to  render  the  judg- 
ment as  between  the  two  states  whose  enforcement  is  now  under 
consideration  is  as  to  them  foreclosed  by  the  fact  of  its  rendition".*" 
Inasmuch  as  West  Virginia  no  longer  contests  the  power  of  the 
court  to  render  the  judgment  it  has  rendered,  the  discussion  of  the 
question  seems  surplusage.  It  does  not  touch  the  effect  or  validity 
of  Mr,  Justice  Brewer's  dictum  in  the  Dakota  case  on  which  West 
Virginia  relies  and  which,  if  accepted  and  approved,  seems  to  sus- 
tain its  contention.  Equally  unnecessary,  too,  seems  the  further 
reason  given  for  not  considering  whether  the  court  can  entertain  an 
action  of  debt  brought  by  one  state  against  another.  This  reason  is 
stated  as  follows : 

"And  second,  because  while  the  controversy  between  the 
states  culminated  in  a  decree  for  money  and  that  subject  was 
within  the  issues,  nevertheless  the  generating  cause  of  the 
controversy  was  the  carving  out  of  the  dominion  of  one  of 
the  states  the  area  composing  the  other  and  the  resulting  and 
expressly  assumed  obligation  of  the  newly  created  state 
to  pay  the  just  proportion  of  the  pre-existing  debt,  an  obli- 
gation which  as  we  have  seen  rested  in  contract  between  the 
two  states,  consented  to  by  Congress  and  expressed  in  sub- 
stance as  a  condition  in  the  Constitution  by  which  the  new 
state  was  admitted  into  the  Union".** 

If  one  were  required  to  venture  a  surmise  for  this  part  of  the 
Chief  Justice's  opinion,  a  clue  might  be  found  in  the  fact  that  three 
of  the  justices  who  dissented  in  South  Dakota  v.  North  Carolina*'^ 
are  still  on  the  bench.  It  may  be  that  the  Chief  Justice  wished  to 
make  it  clear  that  West  Virginia  could  derive  no  comfort  from  that 
fact,  since  he  and  the  other  dissentients  in  the  Dakota  case  sharply 
differentiated  that  dispute  from  the  issue  between  Virginia  and 

••  The  decree  in  the  case  ordered  North  Carolina  to  "pay  said  amount  with  costs  of 
rait  to  the  state  of  South  Dakota  .  .  .  and  ...  in  default  of  such  payment"  ordered  the 
sale  of  the  railroad  stock  owned  by  North  Carolina  and  pledged  for  the  payment  of  its 
bonds.  But  the  opinion  treated  the  order  to  pay  the  money  merely  as  a  foundation  for 
the  order  of  sale,  Mr.  Justice  Brewer  saying:  "There  is  in  this  case  a  mortgage  of 
property,  and  the  sale  of  that  property  under  a  foreclosure  may  satisfy  the  plaintiffs 
claim.  If  that  should  be  the  result,  there  would  be  no  necessity  for  a  personal  judgment 
against  the  state.  .  .  .  Equity  is  satisfied  by  a  decree  for  a  foreclosure  and  sale  of  the 
mortgaged  property,  leaving  the  question  of  a  judgment  over  for  any  deficiency  to  be 
determined  when,  if  ever,  it  arises."     192  U.  S.  286,  321. 

**  246  U.  S.  565,  592. 

«» 346  u.  s.  565, 593-593. 

**  Supra,  note  19. 
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West  Virginia.  Viewed  from  this  angle,  the  comment  in  the  Da- 
kota case,  though  surplusage,  adds  to  the  force  of  the  plain  admoni- 
tion that  West  Virginia  must  pay  voluntarily  or  involuntarily. 

That  admonition  is  unmistakably  clear  in  the  discussion  of  the 
first  of  the  two  subjects  with  which  the  remainder  of  the  opinion 
deals.  This  subject  is  stated  as  "the  limitations  on  the  right  to 
enforce  inhering  in  the  fact  that  the  judgment  is  against  a  state  and 
its  enforcement  against  such  governmental  being".**  And  the  treat- 
ment of  it  is  introduced  by  the  question:  "May  a  judgment  rendered 
against  a  state  as  a  state  be  enforced  against  it  as  such,  including 
the  right  to  the  extent  necessary  for  so  doing  of  exerting  authority 
over  the  governmental  powers  and  agencies  possessed  by  the 
state"?**  This  question  goes  to  the  root  of  West  Virginia's  conten- 
tion in  so  far  as  it  is  based  on  the  Tenth  Amendment.  And  the  clear 
and  definite  answer  is  given  that  she  acquires  no  protected  position 
by  reason  of  the  fact  that  she  is  a  state. 

After  summarizing  the  contentions  of  Virginia,*'  whose  "signifi- 
cance" and  "scope"  are  said  to  be  "aptly  illustrated"  by  the  refer- 
ence in  the  argument  to  the  cases  sustaining  the  power  of  the  courts 
to  enforce  the  levy  of  a  tax  by  a  municipality,  the  Chief  Justice 
states  and  analyzes  the  reply  of  West  Virginia.  "West  Virginia  in- 
sists that  the  defendant  as  a  state  may  not  as  to  its  powers  of  gov- 
ernment reserved  to  it  by  the  Constitution  be  controlled  or  limited 
by  process  for  the  purpose  of  enforcing  the  payment  of  the  judg- 
ment".** It  argues  that  the  recognition  of  the  power  to  issue  exe- 
cution against  state  property  not  used  for  governmental  purposes 
"affords  no  ground  for  upholding  the  power  by  compelled  exercise 
of  the  taxing  authority  of  the  state  to  create  a  fund  which  may  be 
used  when  collected  for  paying  the  judgment".*^  The  contention  that 
judicial  power  to  adjudicate  the  controversy  between  the  states  does 

«  246  u.  s.  565.  593. 

♦•246   U.   S.    56s.   593-594- 

*■  "On  this  subject  Virginia  contends  that  as  the  Constitution  subjected  the  state  of 
West  Virginia  to  judicial  authority  at  the  suit  of  the  state  of  Virginia,  the  judgment  which 
was  rendered  in  such  a  suit  binds  and  operates  upon  the  state  of  West  Virginia,  that  is, 
upon  that  state  in  a  governmental  capacity,  including  all  instrumentalities  and  agencies 
of  state  power,  and  indirectly  binding  the  whole  body  of  the  citizenship  of  that  state  and 
the  property  which  by  the  exertion  of  powers  possessed  by  the  state  are  subject  to  be 
reached  for  the  purpose  of  meeting  and  discharging  the  state  obligation.  As  then,  the 
contention  proceeds,  the  Legislature  of  West  Virginia  possesses  the  power  to  tax  and  that 
body  and  its  powers  are  all  operated  upon  by  the  judgment,  the  inability  to  enforce  by 
means  of  ordinary  process  of  execution  gives  the  right  and  sanctions  the  exertion  of  the 
authority  to  enforce  the  judgment  by  compelling  the  Legislature  to  exercise  its  power  of 
taxation."     246  U.  S.  s^St  594- 

*•  246  U.  S.  565.  594-595. 

«  246  U.  S.  565.  595. 
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not  warrant  interference  with  rights  reserved  by  the  Constitution 
is  treated  as  based  on  the  argument  that  "since  although  the  au- 
thority to  enforce  the  adjudication  may  not  be  denied,  execution  to 
give  effect  to  that  authority  is  restrained  by  the  provisions  of  the 
Constitution  which  recognize  state  governmental  power".** 

This  seeming  inference  that  counsel  for  West  Virginia  concede 
that  "authority  to  enforce  the  adjudication  may  not  be  denied"  re- 
quires examination.  The  Chief  Justice  seems  to  think  that  they 
start  with  the  same  premise  as  do  their  opponents,  for  he  says : 

"Mark,  in  words  a  common  premise — a  judgment  against  a 
state  and  the  authority  to  enforce  it — is  the  predicate  upon 
which  is  rested  on  the  one  hand  the  contention  as  to  a  com- 
plete and  effective,  and  the  assertion  on  the  other  of  limited 
and  inefficacious  power".** 

But  what  may  be  in  words  a  common  premise  is  not  a  common  pre- 
mise in  substance.  When  Virginia  thinks  of  "authority  to  enforce  the 
adjudication",  she  has  in  mind  authority  to  take  whatever  steps  may 
be  practically  necessary  to  compel  its  satisfaction.  Her  premise  con- 
tains already  her  conclusion  of  a  complete  and  effective  power.  In 
so  far  as  West  Virginia,  on  the  other  hand,  concedes  the  existence 
of  "authority  to  enforce  the  adjudication",  she  means  only  author- 
ity to  take  steps  towards  enforcing  it  by  issuing  an  execution  against 
non-governmental  property,  if  such  there  be.  What  may  be  in  words 
a  common  premise  can  be  made  common  in  substance  only  by  un- 
warrantably enlarging  West  Virginia's  concessory  recognition  of 
authority  to  enforce  the  judgment  in  one  particular  way  into  author- 
ity to  enforce  it  in  some  general  or  universal  sense.  And  this  con- 
cession is  not  the  premise  on  which  she  predicates  her  contention 
of  a  limited,  and  under  certain  circumstances  an  inefficacious,  power. 
Her  premise  is  that  a  state  cannot  be  coerced  to  exercise  its  govern- 
mental powers.  This  premise,  like  that  of  her  opponent,  is  made 
in  the  image  of  the  conclusion  drawn  therefrom.  Virginia  and 
West  Virginia  part  company,  not  by  taking  different  lanes  from  a 
common  premise,  but  by  selecting  at  the  outset  different  premises, 
each  of  which  leads  unerringly  to  the  desired  goal. 

Plainly  enough,  therefore,  the  court  must  choose  between  the 
competing  premises  which  the  contending  parties  respectively  urge 
upon  it.  West  Virginia's  concession  that  "authority  to  enforce  the 
adjudication  may  not  be  denied"  is  limited  to  a  specific  method  of 

•  246  u.  s.  56s,  595. 

•  346  U.  S.  56s.  59S.  . 
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enforcement,  and  the  existence  of  that  method  is  not  in  logic  neces- 
sarily inconsistent  with  the  non-existence  of  some  other  method. 
No  action  on  the  part  of  state  authorities  is  necessary  when  the 
court  issues  an  execution  against  state  property.  This  method  of 
enforcing  a  judgment  does  not  involve  the  coerced  exercise  of  state 
powers  by  state  authorities.  The  confession,  therefore,  that  a  state 
is  not  immune  from  one  form  of  coercion  does  not  inexorably  force 
the  abandonment  of  any  claim  to  immunity  under  the  Tenth  Amend- 
ment to  any  other  form  of  coercion. 

Nevertheless  the  considerations  that  permit  the  use  of  one  meth- 
od of  compulsion  may  well  furnish  sufficient  grounds  for  the  refusal 
to  countenance  certain  objections  to  other  methods  of  enforcement. 
This  does  not  follow  syllogistically,  but  much  that  is  wise  and  desir- 
able can  be  securely  built  on  something  less  mechanical  than  the  syl- 
logism. The  argument  of  the  Chief  Justice  amounts  to  saying  that 
the  conception  of  a  state  which  insists  that  because  it  is  a  state  its 
legislature  is  immune  from  compulsion  is  in  common  sense  incom- 
patible with  the  conception  which  concedes  that  it  may  be  forcibly  de- 
prived of  its  property.  The  court  in  passing  title  to  state  property 
on  an  execution  is  achieving  what  might  be  accomplished  by  the 
state  itself  through  an  exercise  of  its  governmental  powers.  It  is 
substituting  the  judicial  power  of  the  nation  for  the  legislative  power 
of  the  state.  It  is  acting  inconsistently  with  the  conception  of  a 
state  as  an  independent  member  of  the  body  of  states  in  the  inter- 
national sense.  It  is  affirming  that  a  state  of  the  United  States  is 
not  what  we  know  as  a  sovereign  or  completely  sovereign  state,  and 
is  thereby  laying  a  sufficient  basis  for  the  dismissal  of  claims  to  im- 
munities which  are  based  on  a  premise  of  sovereignty."* 

The  Chief  Justice  makes  this  clear  in  a  later  sentence : 

"As  it  is  certain  that  governmental  powers  reserved  to  the 
states  by  the  Constitution — their  sovereignty — were  the  effi- 

••In  a  passage  which  does  not  make  its  meaning  wholly  clear,  and  which  the  writer 
may  misinterpret,  the  Chief  Justice  seems  to  indulge  in  the  paradoxical  position  that  it  it 
the  argument  of  West  Virginia  rather  than  that  of  Virginia  that  minimizes  the  reserved 
powers  of  the  states.  After  saying  that  the  common  premise  of  a  judgment  against  a  state 
and  the  authority  to  enforce  it  "is  the  predicate  on  which  is  rested  on  the  one  hand  the 
contention  as  to  the  existence  of  complete  and  effective,  and  the  assertion  on  the  other 
of  limited  and  inefficacious  power,"  he  continues:  "But  it  is  obvious  that  the  latter 
[referring,  as  the  writer  interprets  it  to  the  contention  of  West  Virginia  that  the  power 
of  the  Supreme  Court  to  enforce  a  judgmen  against  a  state  is  a  limited  and  inefficacioua 
power]  can  only  rest  upon  either  treating  the  word  'state'  as  used  in  the  premise  as  em- 
bracing only  a  misshapen  or  dead  entity,  that  is,  a  state  stripped  for  the  purpox  of 
judicial  power  of  all  its  governmental  authority,  or  if  not,  by  destroying  or  dwarfing  the 
significance  of  the  world  'state'  as  describing  the  entity  subject  to  enforcement,  or  both." 
246  U.  S.  565.  S9S. 


cient  cause  of  the  general  rule  by  which  they  were  not  subject 
to  judicial  power,  that  is,  to  be  impleaded,  it  must  follow  that 
when  the  Constitution  gave  original  jurisdiction  to  this  court 
to  entertain  at  the  instance  of  one  state  a  suit  against  another 
it  must  have  been  intended  to  modify  the  general  rule,  that 
is,  to  bring  the  states  and  their  governmental  authority  with- 
in the  exceptional  judicial  power  which  was  created." 

He  goes  on  to  say  that  "no  other  rational  explanation  can  be  given 
for  the  provision".    And  then  he  adds : 

"And  the  context  of  the  Constitution,  that  is,  the  express 
prohibition  which  it  contains  as  to  the  power  of  the  states  to 
contract  with  each  other  except  with  the  consent  of  Congress, 
the  limitations  as  to  war  and  armies,  obviously  intended  to 
prevent  any  of  the  states  from  resorting  to  force  for  the  re- 
dress of  any  grievance  real  or  imaginary,  all  harmonize  with 
and  give  force  to  this  conception  of  the  operation  and  effect 
of  the  right  to  exert,  at  the  prayer  of  one  state,  judicial 
authority  over  another".'* 

A  state  of  the  United  States,  then,  is  stripped  of  all  attributes  of 
sovereignty,  so  far  as  concerns  any  claimed  immunity  from  the 
coercive  power  of  the  Supreme  Court  to  compel  payment  of  a  judg- 
ment rendered  against  it  in  favor  of  another  state.  Whatever  ob- 
jections it  may  still  urge  against  any  particular  form  of  procedure, 
these  do  not  include  reliance  on  any  characteristic  or  quality  of  its 
statehood  or  on  any  inference  therefrom.  When  subject  to  suit  and 
judgment,  a  state  has  no  more  legal  or  political  majesty  behind 
which  to  shelter  itself  from  coercion  than  has  a  municipality.  West 
Virginia's  claims  under  the  Tenth  Amendment  are  based  on  a  premise 
of  sovereignty  which  the  Supreme  Court  unequivocally  rejects. 
These  claims  of  reserved  powers  or  immunities  are  said  to  conflict 
with  the  claims  of  all  the  states  to  sue  and  obtain  satisfaction,  and 
the  latter  are  regarded  as  superior.  As  the  Chief  Justice  puts  it, 
"it  is  difficult  to  understand  upon  what  ground  of  reason  the  preser- 
vation of  the  rights  of  all  the  states  can  be  predicated  upon  the  as- 
sumption that  any  one  state  may  destroy  the  rights  of  any  other 
without  any  power  to  redress  or  cure  the  resulting  grievance"."*' 

The  conclusions  based  on  analysis  and  choice  of  competing  prem- 

n  346  u.  s.  565, 595-596. 
"  246  u.  s.  565,  596. 
■  246  u.  s.  565. 596. 
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ises  are  fortified  by  the  "history  of  the  institutions  from  which  the 
provisions  of  the  Constitution  under  review  were  derived"."  His- 
tory, of  course,  has  the  same  possibilities  of  diverse  uses  as  have  fig- 
ures. The  Chief  Justice  reUes  mainly  on  the  position  that  the  im- 
potence of  Congress  under  the  Articles  of  Confederation  to  enforce 
its  adjudications  created  "an  evil  that  cried  aloud  for  cure"  and  that 
"the  dangers  of  the  past  and  the  unalterable  purpose  to  prevent  their 
recurrence  in  the  future"  was  the  motivating  cause  of  the  provisions 
in  the  Constitution  which  "combined  to  unite  the  authority  [of  the 
Supreme  Court]  to  decide  [controversies  between  states]  with  the 
power  to  enforce"  its  decisions."  It  may  be  doubted  whether  the 
appeal  to  history  adds  much  to  the  conclusion  of  the  court  reached 
on  independent  grounds."  That,  at  any  rate,  is  a  matter  which  may 
now  be  left  to  the  historians.  Certain  it  is  that  in  many  respects  a 
state  of  the  United  States  is  shorn  of  attributes  of  sovereignty  which 
it  possessed  before  the  federal  Constitution.  If  it  was  formerly  de- 
batable whether  there  survived  some  remnant  of  sovereignty  which 
saved  a  state  from  coercion  to  pay  a  judgment  rendered  against  it, 
the  debate  is  now  closed  by  the  opinion  of  the  court  under  review. 
The  body  duly  vested  with  authority  to  decide  the  question  has 
decided  it.  There  is  no  mistaking  the  implications  of  the  court's 
utterance.  In  inviting  further  argument  on  the  question  whether 
mandamus  is  the  appropriate  remedy  for  compelling  the  state  to 
discharge  what  was  later  called  "a  plain  duty  resting  upon  it  under 
the  Constitution","  the  scope  of  the  invitation  was  significantly 
limited  by  the  statement  that  "in  so  far  as  the  duty  to  award  that 
remedy  is  disputed  merely  because  authority  to  enforce  a  judgment 
against  a  state  may  not  affect  state  power,  the  contention  is  adverse- 

••  346  U.  S.  565.  597. 

"246  u.  s.  56s.  599. 

"Chief  Justice  White  also  seeks  support  from  the  situation  in  colonial  times  when 
disputes  between  the  colonies  were  adjudicated  by  the  Privy  Council,  "the  sanction 
afforded  to  the  conclusions  of  that  body  being  the  entire  power  of  the  realm,  whether 
exerted  through  the  medium  of  a  royal  decree  or  legislation  by  Parliament"  (246  U.  S. 
565,  597).  But  as  Dean  Bates  points  out  in  the  Michigan  Law  Review  (volume  16.  pages 
617-621)  this  "is  not  persuasive,  for  our  entire  governmental  machinery  under  English 
rule  was  totally  different  from  that  existing  after  the  Declaration  of  Independence."  An 
editorial  writer  in  the  Harvard  Law  Review  (\Dlume  31.  PiRcs  11 58-1 161)  goes  further 
and  says  that  "it  would  not  seem  unreasonable,  then,  to  believe  that  neither  the  framers 
of  the  Constitution  nor  subsequent  judicial  expounders  considered  that  the  court  had 
this  enforcing  power  over  the  states  in  the  absence  of  a  direction  by  Congress."  The 
writer  infers  from  the  fact  that  prior  to  the  Constitution  the  judicial  function  in  con- 
troversies between  states  had  been  performed  by  a  court  which  admittedly  had  no  power 
to  enforce  its  decrees,  that  no  greater  power  was  included  in  the  grant  in  the  Constitution 
to  the  Supreme  Court.    The  Chief  Justice,  as  we  have  seen,  infers  the  opposite. 

"  a46  U.  S.  56s.  604- 


J- 


—    17   — 


ly  disposed  of  by  what  we  have  said"."    And  that  part  of  the  opin- 
ion heretofore  under  consideration  is  summed  up  as  follows : 

"The  state,  then,  as  a  governmental  entity  having  been 
subjected  by  the  Constitution  to  the  judicial  power  under  the 
conditions  stated,  and  the  duty  to  enforce  the  judgment  by 
appropriate  remedies  being  certain  even  though  their  exertion 
tnay  operate  upon  the  governmental  powers  of  the  State, 
we  are  brought  to  consider  the  second  question  *  *  *"." 

Ill 

This  second  question  is :  "What  are  the  appropriate  remedies  for 
such  enforcement?"'*   Of  its  own  motion  the  court  asks  whether 
Congress  has  power  "to  legislate  for  the  enforcement  of  the  obliga- 
tion of  West  Virginia","  and  determines  that  it  has.     Since  the 
obligation  arose  from  a  contract  between  the  states,  consented  to  by 
Congress,  the  power  of  Congress  to  refuse  or  to  consent  necessarily 
carries  with  it  the  right  to  ensure  the  enforcement  of  the  agreement 
to  which  its  consent  was  necessary.    This  power  "is  plenary  and 
complete,  limited  of  course  as  we  have  just  said  by  the  general  rule 
that  the  acts  done  for  its  exertion  must  be  relevant  and  appropriate 
to  the  power"."    But  it  is  added  that  "the  lawful  exertion  of  its 
authority  by  Congress  *  *  *  is  not  circumscribed  by  the  powers  re- 
served to  the  states"."    Care  is  taken  also  to  point  out  that  the  exist- 
ence of  this  power  in  Congress  to  legislate  is  not  "incompatible  with 
the  grant  of  original  jurisdiction  to  this  court  to  entertain  a  suit 
between  the  states  on  the  same  subject".'*  One  is  legislative  power 
to  create  new  remedies  in  addition  to  those  now  available  under  the 
Judicial  Code.    The  judicial  power  is  distinct  from  this.    "The  two 
grants  in  no  way  conflict  but  co-operate  and  co-ordinate  to  a  common 
end :  that  is,  the  obedience  of  a  state  to  the  Constitution  bv  j^erform- 
ing  the  duty  which  that  instrument  exacts"."  The  plain  implication 
of  this  is  that  the  power  of  Congress  to  create  new  remedies  in  no 
way  negatives  the  existence  of  adequate  remedies  already  available 
to  the  court  by  implication  from  its  power  to  hear  and  to  determine. 

"  246  U.  S.  56s.  604, 

■•  246  U.  S.  56s,  600.  Italics  are  writer's.  On  page  604  the  opinion  speaks  of  "the 
right  judicially  to  enforce  by  appropriate  proceedings  as  against  a  State  and  its  govern- 
mental agencies  having  been  determined." 

••  246  U.  S.  56s.  600. 

"246  U.  S.  56s.  601. 

•»  246  U.  S.  565.  602. 

•  246  U.  S.  56s.  602. 

••  246  U.  S.  5'>S.  603. 

"246  U.  S.  565.  603. 


*f 


*; 


'1 


/I 


»-.      ^ 


—  i8  — 

From  the  consideration  of  what  Congress  might  do,  the  opinion 
turns  to  the  topic  which  it  heads  "the  appropriate  remedies  under 
existing  legislation"."**  It  makes  clear  that  mandamus  is  not  inap- 
propriate because  it  compels  the  exercise  of  governmental  authority 
by  a  state.  But  it  leaves  undecided  and  asks  for  further  argument 
on  the  question  whether  it  is  inappropriate  because  precluded  by  the 
existence  of  a  discretion  in  the  West  Virginia  legislature,  or  whether, 
as  contended  by  Virginia,  "the  duty  to  give  effect  to  the  judgment 
against  the  state,  operating  on  all  state  powers,  excludes  the  legis- 
lative discretion  asserted  and  gives  the  resulting  right  to  compel".*' 

On  this  question,  it  would  seem,  the  court  should  have  little  diffi- 
culty. It  has  already  been  determined  that  West  Virginia  is  under 
a  duty  to  pay  the  judgment,  and  that  performance  cannot  be  resisted 
because  it  is  exacted  of  a  state  as  a  governmental  entity.  There  is 
no  dispute  that  the  legislature  is  the  body  duly  vested  with  authority 
to  ensure  the  performance  of  this  duty.  The  duty  to  make  payment 
is  mandatory  and  not  discretionary.  The  only  discretion  possessed 
by  the  legislature  is  with  respect  to  ways  and  means  by  which 
the  mandatory  duty  to  pay  shall  be  performed.  This  discretion  is 
not  interfered  with  by  the  mandamus.  For  the  prayer  is  that  the 
legislature  "shall  assess  and  levy  a  tax  upon  the  property  within  the 
State  of  West  Virginia  sufficient  to  provide  for  the  payment  of  said 
judgment  *  *  *  unless  the  Legislature  shall  *  *  *  make  provision  for 
the  payment  of  said  judgment  by  a  duly  authorized  issue  of  bonds, 
the  proceeds  of  which  shall  be  sufficient  to  pay  said  judgment  in 
full  in  cash".'*  The  writ,  if  granted  in  accordance  with  the  prayer, 
leaves  open  to  the  legislature  the  choice  between  the  only  two  meth- 
ods by  which  the  duty  may  be  performed. 

The  argument  of  West  Virginia  to  the  contrary  presents  no  seri- 
ous issue.  This  insists  that  the  legislature  under  the  state  constitu- 
tion has  a  discretion  as  to  the  methods  both  of  taxation  and  of  issu- 
ing bonds.  It  may  raise  a  tax  all  at  once  or  distribute  it  over  a 
period  of  years."*  If  it  issues  bonds,  it  may  do  so  under  section  8  of 
the  constitution  of  1863  which  requires  provision  for  a  sinking  fund 
"sufficient  to  pay  the  accruing  interest  and  redeem  the  principal 
within  thirty-four  years",'**  or  under  section  4  of  article  10  of  the 
present  constitution  which  provides  that  "the  payment  of  any  liabil- 
ity other  than  that  for  the  ordinary  expenses  of  the  State  shall  be 

••246  U.  S.  565,  603. 
"  346  U.  S.  565.  604- 

**  West  Virgrinia's  Brief  in  Support  of  her  Motion  to  Discharge  the  Rule  in  Man- 
damus, page  20. 

"'Ibid.,  page  21. 
""Ibid.,  pages  i7'it. 
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equally  distributed  over  a  period  of  at  least  twenty  years".'^  That 
here  is  discretion  must  be  conceded.  But  the  mandamus  need  not 
interfere  with  its  exercise.  The  writ  is  satisfied  if  bonds  are  issued 
imder  either  provision  and  the  money  raised  and  paid  to  Virginia. 
And  the  court  may  easily  leave  to  the  legislature  the  choice  of  raising 
a  sufficient  tax  in  a  single  year  or  of  distributing  it  over  a  period  of 
years. 

The  further  difficulty  suggested  by  West  Virginia  that  one  house 
of  the  legislature  may  choose  one  method  and  the  other  house  choose 
another"  is  also  superable.  They  are  under  a  duty  to  agree  on  some 
satisfactory  expedient.  They  have  discretion  only  as  to  the  choice 
of  the  particular  expedient  on  which  they  shall  agree.  If  they  fail 
to  agree  on  any,  they  exhaust  their  discretion  and  are  left  with  only 
the  mandatory  duty  to  provide  for  payment.  The  writ  compels 
them  to  do  a  particular  thing  only  in  case  they  fail  to  exercise  the 
other  choices  open  to  them.  Having  chosen  not  to  adopt  any  of 
these  alternatives,  they  have  brought  themselves  to  the  position 
where  no  choice  remains,  and  where  the  mandatory  duty  can  be  per- 
formed in  only  one  way. 

The  argument  of  Virginia  on  this  question  of  discretion  is  couched 
in  general  terms  and  is  unsupported  by  authority.  Its  substance  is 
contained  in  the  following  three  brief  paragraphs : 

"There  is  a  vast  difference  between  a  discretion  to  do  or 
not  do  a  particular  act,  with  no  compulsion  to  do  one  thing 
or  the  other,  and  a  discretion  to  do  one  of  two  things,  with  a 
duty  to  select. 

Should  the  Legislature  of  West  Virginia  see  fit  to  raise  the 
money  by  creating  a  bonded  indebtedness,  and  with  the  pro- 
ceeds, paying  the  debt,  it  may  thus  save  the  necessity  of  a 
large  immediate  levy. 

Its  primary  duty,  however,  is  to  pay  the  debt,  and  the  only 
discretion  conferred  upon  it  is  to  determine  whether  it  will 
pay  it  by  exercising  one  power  or  another.  Its  duty  is  to 
exercise  a  power  which  will  force  payment."'' 

Reliance  was  also  placed  on  Marshall's  statement  in  Marbury  v. 
Madison'*  that  "it  is  not  by  the  office  of  the  person  to  whom  the 
writ  is  directed,  but  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to  be  deter- 

^  Ibid.,  page   21.     This  part  of  West  Virginia's  argument  is  given  on  page  587   of 
▼olume  246  of  the  official  edition  of  the  United  States  Supreme  Court  Reports. 
"  246  U.  S.  s6s.  587. 
"  Virginia's  Brief  in  Support  of  the  Petition,  page  30. 
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mined"."  But  any  objections  which  West  Virginia  might  have  to 
the  application  of  this  principle  to  the  present  controversy  are  fore- 
closed by  the  opinion  of  the  court. 

Possibly  the  court's  postponement  of  a  decision  on  the  question 
whether  mandamus  is  an  appropriate  remedy  is  due  in  part  to  the 
desire  for  a  more  adequate  and  complete  presentation  of  Virginia's 
contention.  It  seems  more  likely,  however,  that  the  chief  reason 
for  the  postponement  is  to  be  found  in  the  statement  previously 
quoted  from  the  opinion  that  "we  are  fain  to  beUeve  that  if  we 
refrain  now  from  passing  upon  the  questions  stated,  we  may  be 
spared  in  the  future  the  necessity  of  exerting  compulsory  power 
against  one  of  the  states  of  the  Union  to  compel  it  to  discharge  a 
plain  duty  resting  upon  it  under  the  Constitution".^'  This  is  to  say 
that  the  court  assumes  that  having  made  clear  to  West  Virginia  that 
its  duty  to  pay  the  judgment  is  obligatory  and  that  it  cannot  be  re- 
sisted by  reliance  on  any  objections  based  on  the  premise  that  the 
governmental  powers  of  a  state  cannot  be  coerced,  no  further  steps 
will  be  necessary.  It  is  not  to  be  supposed  that  once  the  matter  of 
duty  is  finally  determined,  a  state  will  seek  to  evade  or  avoid  its 
obligation.  The  tone  and  tenor  of  the  whole  opinion  of  the  court 
indicates  that  the  postponement  of  compulsion  is  due  rather  to  mo- 
tives of  consideration  and  respect  for  West  Virginia  than  to  any 
doubts  of  the  power  of  the  court  to  exert  it. 

Though  Virginia  does  not  support  her  argument  by  authority,  the 
principles  on  which  she  relies  are  elementary.    As  Dillon  puts  it : 

"The  general  rule  is  this :  If  the  inferior  tribunal,  corporate 
body,  or  public  agent  or  officer  has  a  discretion,  and  acts  and 
exercises  it,  this  discretion  cannot  be  controlled  by  mandamus. 
But  if  the  inferior  tribunal,  body,  officers,  or  agents  refuse  to 
act  in  cases  where  the  law  requires  them  to  act,  and  the  party 
has  no  other  legal  remedy,  and  where,  in  justice,  there  ought 
to  be  one,  a  mandamus  will  lie  to  set  them  in  motion,  to  com- 
pel action ;  and,  in  proper  cases,  the  court  will  settle  the  legal 
principles  which  should  govern,  but  without  controlling  the 
discretion  of  the  subordinate  jurisdiction,  body,  or  officer"." 

In  a  footnote,  the  learned  author,  after  citing  many  cases,  proceeds : 

"The  principle  in  the  text  is  well  illustrated  by  the  case  of 
King  v.  Bristol  Dock  Co.,  6  B.  &  C.  181,  in  which  the  dock 

«T  Cranch  137  (1803). 

»  Virginia's  Brief  in  Support  of  the  Petition,  pages  26-^7. 

*•  246  U.  S.  56s.  6o4. 

"Municipal  Corporations  (sth  ed.)  tection  1489.  page  2657. 
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company  was  authorized  by  Parliament  to  make  a  floating 
harbor  in  the  city,  and  required  'to  make  such  alterations  and 
amendments  in  the  sewers  of  said  city  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  said  harbor,'  and 
it  was  decided  that  the  directors  might  by  mandamus  be  com- 
manded, in  the  words  of  the  act,  'to  make  such  alterations,' 
etc. :  but  the  nature  of  the  alterations  could  not  be  specified, 
as  this  was  a  matter  committed  by  Parliament  to  the  judg- 
ment and  discretion  of  the  directors  of  the  company"." 

Spelling  states  the  same  point  as  follows : 

"But  the  fact  that  an  officer  has  discretion  as  to  the  man- 
ner in  which  he  shall  perform  an  official  duty  does  not  jus- 
tify a  refusal  to  act  at  all.  Thus,  it  was  held  that  county 
commissioners  would  not  be  controlled  by  mandamus  in  the 
exercise  of  any  discretion  as  to  the  character  or  style  of  the 
court-house  or  jail  they  should  erect,  or  of  the  offices  they 
should  provide ;  yet  the  duty  of  erecting  these  buildings  being 
imposed  by  law,  if  these  or  other  officers  refused  to  act,  a 
writ  of  mandamus  would  issue  to  compel  them  to  exercise 
the  duties  imposed  upon  them".'* 

Similar  illustrations  appear  in  cases  where  the  writ  has  issued  to 
compel  the  giving  of  an  examination  to  determine  whether  relator 
is  qualified  to  practice  law,^  and  to  compel  a  Civil  Service  Board 
to  admit  relator  to  an  examination  for  an  appointment  to  a  position 
in  the  classified  service."  In  these  cases  the  court  left  to  the  exam- 
ining bodies  the  exercise  of  their  own  judgment  as  to  the  qualifica- 
tions of  the  applicant,  but  it  required  them  to  exercise  that  judgment. 
This  is  what  another  court  had  in  mind  in  saying  that  "courts  on 
suitable  occasions  will  apply  the  spur  of  mandamus  to  put  the  dis- 
cretion of  inferior  courts  and  officers  in  motion"."* 

The  text  writers  and  cases  thus  support  the  principle  that  man- 
damus may  be  used  to  tell  officers  what  they  shall  do.  even  though 
they  must  be  left  free  to  determine  how  they  shall  do  it.  They  can- 
not fail  to  perform  a  duty  merely  because  they  have  a  choice  as  to 
how  they  shall  perform  it.    The  distinction  rests  on  the  diflference 


^  Ibid.,  page  2658. 

"Injunctions  and   Other  Extraordinary  Remedies    (2nd  ed.)   volume 
1196,  citing  Staie  v.   County  Commissioners,  22  Fla.  29,  and  Reddick  v. 

App.  Rs. 

**  Florida  ex  rel.  Lamson  v.  Baker,  35  Fla.  598  (1889). 

*^  People  ex  rel.  Ryan  v.  Wheeler,  2  N.  Y.  St.  Rep.  656  (1886). 

»  State  ex  rel.  Granville  v.  Gregory,  83  Mo.  123  (1884). 
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between  means  and  ends.  It  may  be  mandatory  to  achieve  a  given 
end,  but  discretionary  to  choose  between  alternative  means.  Ob- 
viously the  mandatory  duty  would  fail  of  enforcement,  if  those 
charged  with  its  performance  were  entitled  to  say  that,  since  each 
particular  means  rested  in  discretion  when  considered  separately, 
they  all  rested  in  discretion  when  considered  collectively.  The  dis- 
tinction is  plain  and  clearly  established,  even  though  it  easily  invites 
verbal  quibbles. 

The  only  escape  from  the  application  of  these  well-established 
principles  to  the  case  at  bar  lies  in  the  fact  that  they  have  previously 
been  applied  only  to  what  are  commonly  called  "inferior  officers". 
The  duty  in  question  has  usually  been  imposed  by  the  legislature, 
and  officers  have  been  coerced  to  do  only  what  the  legislature  made 
it  their  duty  to  do.  Or,  as  suggested  in  our  discussion  of  the  cases 
in  which  municipal  officers  have  been  compelled  to  levy  a  tax,"  the 
court  there  did  something  quite  different  from  compelling  the  state 
to  make  a  law,  whereas  what  Virginia  now  asks  is  that  the  Supreme 
Court  compel  West  Virginia  to  make  a  law. 

But  the  difficulty  here  is  chiefly  verbal.  In  both  cases  the  levy  of 
the  tax  is  the  making  of  a  law.  Ordinances  as  well  as  statutes  are 
laws.  The  difference  that  the  distinction  seeks  to  point  out  is  that 
the  ordinance  of  the  municipality  which  is  coerced  is  passed  in  pur- 
suance of  a  dutv  imposed  by  the  legislature,  while  in  most  instances 
the  legislature  is  itself  under  no  duty  to  call  into  play  its  legislative 
power.  But  the  difference  has  no  bearing  on  the  case  in  hand  in 
which  the  legislature  is  under  such  a  duty.  This  duty  arose  from 
the  contract  between  Virginia  and  West  Virginia,  duly  consented  to 
by  Congress.  It  was  recognized  and  sanctioned  by  the  constittuion 
of  West  Virginia  in  a  provision  which  the  Supreme  Court  in  onr  of 
the  earlier  stages  of  the  present  litigation  called  "an  exhortation  and 
command  from  supreme  to  subordinate  authority  to  perform  the 
promise  as  soon  as  may  be,  and  an  indication  of  the  way".'*  So  the 
duty  which  the  legislature  of  West  Virginia  is  now  asked  to  per- 
form is  enjoined  upon  it  by  the  law  of  West  Virginia  as  embodied 
in  its  constitution.  The  legislature  is  subject  to  the  law  of  the  con- 
stitution as  the  municipality  is  subject  to  the  law  of  the  legislature. 
The  legislature  is  in  the  present  situation  an  "inferior  authority"  in 
the  same  sense  in  which  the  cases  and  the  text-writers  have  used 
that  term  in  referring  to  the  persons  subject  to  mandamus.  The  duty 
is  imposed  upon  it  by  the  superior  authority  of  the  state  constitution. 

■•  Supra,  pages  3  and  4. 

••  Virginia  V.  IVfst  Virginia,  aao  U.  S.   i.  30,  (1911). 
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It  is  recognized,  sanctioned  and  defined  by  the  Supreme  Court  of 
the  United  States.  With  the  dismissal  of  the  contention  that  the 
state  legislature,  because  it  is  the  legislature  of  a  state,  is  not  subject 
to  coercion,  that  body  is  for  present  purposes  placed  on  the  same 
level  as  the  officers  of  a  municipality,  and  is  therefore  subject  to  the 
canons  applied  to  them  in  distinguishing  between  their  obligatory 
and  their  discretionary  functions. 

It  seems  clear,  then,  that  the  court's  denial  of  the  existence  of  any 
discretion  in  the  West  Virginia  legislature  as  to  whether  it  shall  or 
shall  not  make  provision  for  paying  the  judgment,  and  its  denial  of 
the  existence  of  any  immunity  from  coercion  on  account  of  the  in- 
volved interference  with  legislative  and  governmental  functions  of  a 
state,  foreshadow  the  exercise  of  coercion  if  it  shall  continue  to  be 
necessary.  The  existence  of  discretion  as  to  the  means  that  the  leg- 
islature may  adopt  to  perform  its  duty  will  necessarily  influence  the 
manner  and  extent  of  the  coercion  to  be  applied.  The  compulsion 
will  go  no  further  than  is  necessary  to  ensure  the  performance  of 
the  duty.  But  that  far  it  will  undoubtedly  go.  The  only  serious 
question  in  this  respect  is  whether  the  court  will  force  the  legislature 
to  make  provision  for  immediate  payment,  or  will  be  satisfied  if  it 
makes  progress  in  that  direction. 

It  is  open  to  grave  doubt  whether  the  Supreme  Court  will  respect 
the  contention  of  West  Virginia  to  the  effect  that  the  discretion  of 
the  legislature  to  raise  the  necessary  amount  by  taxation  in  a  single 
year  or  to  distribute  the  burden  over  a  number  of  years  is  a  discre- 
tion that  cannot  be  interfered  with.  The  duty  to  be  enforced  is  the 
duty  to  pay  now.  This  is  not  performed  by  paying  in  installments. 
Such  exercise  of  the  particular  discretion  adduced  by  West  Virginia 
necessarily  involves  recreancy  to  its  fixed  and  determined  duty.  The 
court  may  therefore  well  hold  that  this  particular  discretion  is  sub- 
merged in  the  duty.  The  discretion  which  exists  in  general  does 
not  exist  ad  hoc.  This  decision  will  be  the  easier  to  reach  because 
of  the  fact  that  it  will  not  compel  the  levy  of  a  tax  in  a  single  year 
sufficient  to  pay  the  judgment.  The  state  will  still  have  open  to  it 
the  issue  of  bonds,  which  is  the  normal  and  sensible  way  of  acquir- 
ing funds  to  meet  exceptional  obligations.  Such  bonds  may  be  paid 
from  taxes  distributed  over  such  a  period  as  the  legislature  may 
deem  best,  within  the  limits  set  by  the  state  constitution.  Only  for 
the  purpose  of  embarrassing  the  judgment  creditor  without  result- 
ing advantage  to  the  debtor  state  could  the  legislature  of  West  Vir- 
ginia choose  slow  taxation  to  pay  the  judgment  rather  than  slow 
taxation  to  pay  bonds  issued  to  provide  funds  for  immediate  pay- 
ment of  the  judgment.    And  any  such  use  of  discretion  can  with 
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good  reason  be  brought  within  the  rule  that  "in  extraordinary  and 
exceptional  instances  of  gross  abuse"  even  discretionary  powers  are 
"subject  to  judicial  control".*'' 

There  remains  for  consideration  only  the  contingency  that  man- 
damus, even  if  granted,  might  not  secure  satisfaction  to  Virginia. 
This  is  suggested  by  counsel  for  West  Virginia  in  their  reply  brief : 
"If  such  a  writ  should  be  proper,  it  would  necessarily  oper- 
ate upon  the  individual  members  of  the  two  Houses  of  the 
legislative  department  of  the  State,  and  if  they  should  dis- 
obey its  mandate,  however  unsatisfactory  the  reason,  they 
might  lie  in  jail  for  contempt  during  their  terms  of  office; 
and  this  would  not  bring  the  tax  or  pay  the  debt  *  *  *"."' 

Counsel  hasten  to  add  that  "one  could  scarcely  conceive  of  such  a 
result,  and  certainly  would  not  anticipate  it"."  Nevertheless  muni- 
cipal officers  have  acted  in  this  refractory  and  inconsiderate  fash- 
ion,®^ and  the  contingency  has  interesting  theoretical,  if  not  prac- 
tical, aspects. 

It  is  not  unlikely  that  it  is  the  suggestion  of  this  possibility  by 
counsel  for  the  defendant  state  that  caused  the  Supreme  Court  of 
its  own  motion  to  ask  for  argument  on  the  question  "whether  there 
is  power  to  direct  the  levy  of  a  tax  adequate  to  pay  the  judgment  and 
provide  for  its  enforcement  irrespective  of  state  agencies","  and 
to  announce  that,  in  case  it  determined  that  any  of  the  suggested 
processes  were  available,  it  reserved  the  right  "to  appoint  a  master 
for  the  purpose  of  examining  and  reporting  concerning  the  amount 
and  method  of  taxation  essential  to  be  put  into  effect,  whether  by 
way  of  order  to  the  state  Legislature  or  direct  action,  to  secure  the 
full  execution  of  the  judgment,  as  well  as  concerning  the  means 
otherwise  existing  in  the  state  of  West  Virginia,  if  any,  which  by 
the  equitable  powers  in  discharge  of  the  duty  to  enforce  payment 
may  be  available  for  that  purpose"."*  The  court's  request  for  argu- 
ment on  this  question  has  added  interest  because  of  the  concession 
by  counsel  for  Virginia  that  "it  may  well  be  that  this  Court  has  no 
power,  itself,  to  levy  a  tax".'*  To  this  concession  is  added  the  state- 
ment that  "this  power  rests  in  the  Legislatures  of  the  different 

"Dillon,  op.  cit.,  sec.  1489  (volume  4.  page  2656)-  Se«  also  SpellinK,  op.  eit.,  tec 
1384  (volume  2,  page  1196). 

■•  Reply  Brief  of  Defendant,  page  S- 

"  Ibid. 

"See  Rees  v.  Watertovm,  19  Wall.  107  (1874).  and  Yost  v.  Dallas  County.  236  U.  S. 
50  (1915).    See  also  Dillon,  op.  cit..  sec  1520  (volume  4,  page  2699,  note  5). 

••246  U.  S.  s6St  604. 

••  246  U.  S.  565.  605. 

"Complainant's  Brief  in  Support  of  the  Petition,  page  u. 
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States"**  and  the  recognition  that  "there  are  several  cases  in  which 
this  Court  has  held  that  of  itself,  and  by  itself,  it  has  no  such  power 
of  tax  assessment".'^  The  cases  referred  to  are  the  ones  in  which 
the  court  declined  to  serve  as  substitute  for  the  taxing  authorities 
of  a  municipality.'*  They  did  not  involve  attempts  to  collect  money 
due  from  a  state.  And  the  Supreme  Court,  by  now  setting  for  argu- 
ment a  point  conceded  by  the  plaintiff  against  itself,  indicates  plain- 
ly enough  that  it  is  open  to  conviction  that  a  state  against  which  a 
money  judgment  has  been  entered  in  favor  of  a  sister  state  may  be 
subject  to  methods  of  coercion  not  applicable  to  a  municipality. 

Limits  of  space  forbid  an  extended  examination  of  the  cases  hold- 
ing that  a  court  will  not  itself  exercise  the  taxing  powers  of  a  muni- 
cipality or  county.  Such  an  examination  is  rendered  unnecessar}' 
by  the  recent  opinion  of  the  Supreme  Court  in  Yost  v.  Dallas  Coun- 
ty,*^ which  places  the  earlier  decisions  on  a  ground  which  cannot 
avail  West  Virginia  in  the  instant  controversy.  In  view  of  the 
fact  that  this  opinion  was  rendered  on  January  i8,  191 5,  over  two 
years  prior  to  the  argument  before  the  Supreme  Court  on  Virginia's 
motion  for  a  mandamus,  it  is  a  little  surprising  that  counsel  for 
Virginia  should  have  made  the  broad  concession  that  the  Supreme 
Court  could  not  itself  exercise  the  taxing  powers  of  West  Virginia. 
And  since  the  fundamental  issues  in  the  Virginia-West  Virginia 
controversy  were  decided  in  191 1,"  it  is  not  unnatural  to  infer  that 
the  expressions  of  the  court  in  the  Yost  case,'^  in  191 5,  were  uttered 
with  direct  reference  to  the  problem  of  collecting  a  judgment  against 
a  state. 

In  the  Yost  case"  the  court  was  asked  to  appoint  a  commissioner 
to  levy,  collect  and  pay  over  a  tax  to  a  judgment  creditor  of  a  coun- 
ty. It  declined  to  do  so,  rejecting  the  contention  that  the  statutes 
in  existence  when  the  bonds  were  issued  authorized  such  an  exertion 
of  judicial  power  and  therefore  brought  the  case  within  the  prin- 
ciple of  Supervisors  v.  Rogers.**    But  it  prefaced  its  consideration 

••  Ibid. 

-Ibid. 

**  Among  them  are  the  cases  cited  supra,  notes  17  and  18,  and  infra,  note  106. 

''236  U.  S.  50  (1915).  For  a  discussion  of  this  case  see  a  note  in  28  Harvard  Law 
Review  617. 

**  Virginia  v.  IVtst  Virginia,  220  U.  S.  x  (1911). 

"  Supra,  note  95. 

••  Supra,  note  95. 

••7  Wall.  175  (1869).  For  a  statement  of  this  case,  see  infra,  pages  29  and  30.  In 
Yost  v.  Dallas.  Mr.  Justice  McKenna  and  Mr.  Justice  Pitney  dissented,  but  without  opin- 
ion. There  is  no  way  of  knowing  whether  they  based  their  dissent  on  a  different  inter- 
pretation of  the  state  statute,  or  on  disapproval  of  the  general  doctrine  which  has  re- 
strained the  court  from  collecting  taxes  through  its  own  officera. 
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of  the  question  of  statutory  construction  by  a  discussion  quite  un- 
necessary to  the  case  in  hand  but  most  pertinent  to  the  problem  now 
raised  for  argument.    In  the  words  of  Mr.  Justice  H01.MES : 

"The  fundamental  consideration  for  answering  these  ques- 
tions is  that  the  obligation  upon  which  the  judgment  was  re- 
covered was  an  obligation  under,  not  paramount  to,  the  au- 
thority of  the  state.  It  is  true  that  the  district  court  of  the 
United  States  had  jurisdiction  of  the  suit  upon  the  contract, 
but  the  extent  of  the  obligations  imposed  was  determined  by 
the  statutes  of  Missouri,  not  by  the  Constitution  of  the  Uni- 
ted States  or  any  extraneous  source,  the  Constitution  only 
requiring  that  the  obligation  of  the  contract  should  not  be 
impaired  by  subsequent  state  law.  The  plaintiff,  by  bringing 
suit  in  the  United  States  court,  acquired  no  greater  rights 
than  were  given  to  him  by  the  local  statutes.  The  right  so 
given  was  to  have  a  tax  levied  and  collected,  it  is  true,  but 
a  tax  ordained  by  and  depending  on  the  sovereignty  of  the 
state,  and  therefore  limited  in  whatever  way  the  state  saw 
fit  to  limit  it  when,  so  to  speak,  it  contracted  to  give  the 
remedy".*** 

This  writing  on  the  wall  has  little  need  of  an  interpreter.  West 
Virginia's  obligation  to  Virginia  cannot  conceivably  come  within  the 
description  of  the  obligations  incurred  by  counties  and  municipali- 
ties. It  easily  comes  within  the  description  of  the  obligations  ex- 
cluded from  the  doctrine  of  the  cases  in  which  the  court  declines  to 
act  as  tax  gatherer.  Its  extent  was  determined,  not  by  the  statutes 
of  the  state,  but  by  some  source  extraneous  to  those  statutes.  It  is 
declared  to  be  an  obligation  under  the  Constitution  of  the  United 
States.  The  right  of  Virginia  was  not  subject  in  its  inception  to 
limitations  imposed  by  statutes  of  West  Virginia,  for  it  arose  be- 
fore the  West  Virginia  legislature  came  into  existence  as  the  legis- 
lature of  a  state.  The  remedies  for  its  enforcement  are  in  no  way 
limited  by  provisions  emanating  from  the  sovereign  power  of  West 
Virginia  at  the  time  the  right  arose,  for  there  were  none.  They 
are  limited,  if  at  all,  only  by  some  inherent  weakness  in  the  judicial 
power  of  the  Supreme  Court  of  the  United  States.  And  such 
weakness,  if  it  exist,  is  entirely  independent  of  anything  in  the  con- 
stitution or  laws  of  any  state. 

Mr.  Justice  Holmes  plainly  means  to  make  it  clear  that  the  court 
is  now  of  opinion  that  it  was  not  from  any  defect  of  judicial  power 

*»236  U.  S.  so,  $6. 
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that  federal  courts  have  refrained  from  the  administrative  work  of 
laying  and  collecting  taxes  to  satisfy  judgments  rendered  by  them. 
It  was  because  the  judgment  creditors  before  the  courts  were  in  no 
position  to  ask  for  such  an  exercise  of  judicial  power.  That  there 
are  intimations  to  the  contrary  in  the  cases  in  which  the  court  has 
refused  the  requests  of  judgment  creditors,  it  would  be  futile  to 
deny.***  Mr.  Justice  Holmes  does  not  seek  to  deny  it.  On  the  con- 
trary he  seems  to  be  aware  of  such  intimations,  and  to  disapprove 
of  them  and  limit  them.  For  he  says  of  the  language  of  his  prede- 
cessors that  "some  of  it  may  go  farther  than  was  necessary  or  than 
we  should  be  prepared  to  go  in  a  different  case".**''  And  his  earlier 
discussion  makes  it  clear  enough  that  the  "different  case"  which  he 
has  in  mind  is  a  case  against  some  other  governmental  entity  than 
a  city  or  county.    Such  a  case  is  one  against  a  state. 

Thus  before  the  writing  of  the  opinion  in  the  present  matter  in 
dispute  between  Virginia  and  West  Virginia,  the  court  had  nega- 
tived any  application  of  the  cases  against  municipalities  to  cases 
against  a  state,  in  so  far  as  they  seemed  to  stand  in  the  way  of  the 
levy  and  collection  of  taxes  by  an  officer  of  the  court.  But  this  does 
not  necessarily  lend  support  to  the  venture  which  the  court  now  asks 
the  contending  parties  to  support  and  resist  by  argument.  Some 
independent  foundation  must  be  laid.  But  where  there  is  a  will, 
it  is  not  difficult  to  find  a  theory.**'  The  Supreme  Court's  unequiv- 

**  One  of  the  strongest  statements  is  by  Mr.  Justice  Miller  in  Heine  v.  Board  of 
Levee  Commissioners,  19  Wall.  655,  660-661  (1874):  "There  does  not  appear  to  be  any 
authority  founded  on  the  recognized  principles  of  a  court  of  equity  on  which  this  bill 
can  be  sustained.  If  sustained  at  all  it  must  be  on  the  very  broad  ground  that  because  a 
plaintiff  finds  himself  unable  to  collect  his  debts  by  proceedings  at  law,  it  is  the  duty  of 
a  court  of  equity  to  devise  some  mode  by  which  it  can  be  done.  It  is,  however,  the 
experience  of  every  day  and  of  all  men,  that  debts  are  created  which  are  never  paid, 
though  the  creditor  has  exhausted  all  the  resources  of  the  law.  It  is  a  misfortune  which, 
in  the  imperfection  of  human  nature,  often  admits  of  no  redress.  .  .  . 

The  power  we  are  here  asked  to  exercise  is  the  very  delicate  one  of  taxation.  This 
power  belongs  in  this  country  to  the  legislative  sovereignty,  state  or  national.  .  .  .  The 
power  must  be  derived  from  the  Legislature  of  the  State.  ...  It  certainly  is  not  vested, 
U  in  the  exercise  of  an  original  jurisdiction,  in  any  Federal  Court.  ...  It  is  not  only 
not  one  of  the  inherent  powers  of  the  court  to  levy  and  collect  taxes,  but  it  is  an  invasion 
by  the  judiciary  of  the  Federal  Government  of  the  legislative  functions  of  the  state 
government." 

While  not  all  of  Mr.  Justice  Miller's  reasoning  is  applicable  to  the  present  case  of 
West  Virginia,  his  statement  that  "it  is  not  one  of  the  inherent  powers  of  a  court  of 
equity"  to  levy  taxes,  is  broad  enough  to  cover  the  present  issue.  Nevertheless  the 
Supreme  Court  might  hold  that  it  is  not  confined  to  the  ordinary  powers  of  a  court  of 
equity  in  acting  in  a  capacity  which  may  be  characterized  as  that  of  authoritative  arbitrator 
in  a  quasi-international  controversy. 

»•*  236  U.  S.  50,  57. 

**  Compare  Peckham.  J.,  in  Bokm  v.  Metropolitan  Elevated  Ry.  Co.,  129  N.  Y.  576, 
587  (1892):  "Hence,  when  under  legislative  and  municipal  authority  the  railroad  structure 
was  built,  it  was  supposed  by  many  there  was  no  liability  to  abutting  owners,  because  no 
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ocal  assertion  of  its  power  and  duty  to  enforce  the  judgment  against 
West  Virginia,  if  enforcement  shall  be  necessary,  seems  sufficient 
evidence  of  the  will.  And  for  the  theory  it  need  only  go  to  the  dis- 
senting opinion  of  Mr.  Justice  Cufford  in  Rees  v.  Watertown,^^* 
the  leading  case  in  which  the  court  declined  to  subject  the  taxable 
property  of  a  city  to  the  payment  of  a  judgment  rendered  against  it. 
This  was  as  follows : 

"I  dissent  from  the  opinion  of  the  court  in  this  case  upon 
the  ground  that  equity  will  never  suffer  a  trust  to  be  defeated 
by  the  refusal  of  a  trustee  to  administer  the  fund,  or  on  ac- 
count of  the  misconduct  of  the  trustee,  and  also  because  the 
effect  of  the  decree  in  the  court  below,  if  affirmed  by  this 
court,  will  be  to  give  judicial  sanction  to  a  fraudulent  repudi- 
ation of  an  honest  debt.  For  which  reasons,  as  it  seems  to 
me,  the  decree  of  the  subordinate  court  should  be  reversed".**' 

With  Mr.  Justice  Clifford  dissented  also  Mr.  Justice  Swayne,  and 
their  dissent  was  continued  in  the  later  case  of  Heine  v.  The  Board 
of  Levee  Commissioners}^*^  Now  that  the  decision  of  the  majority 
in  those  cases  is  regarded  as  dependent  on  a  defect  in  the  right  of  the 
creditor,  the  theory  of  the  minority  can  be  accepted  and  applied  to 
a  case  where  the  plaintiff  is  not  burdened  with  any  such  defect. 

It  must  of  course  be  recognized  that  this  trust  theory  is  a  loose  one 
and  is  applicable  to  the  present  situation  only  by  somewhat  tenuous 
analogy.  But  the  court  throughout  the  litigation  has  treated  it  as 
something  quite  different  from  an  ordinary  lawsuit.  In  an  opinion 
rendered  in  1910,  it  said: 

"The  case  is  to  be  considered  in  the  untechnical  spirit  prop- 
er for  dealing  with  a  quasi-international  controversy,  remem- 
bering that  there  is  no  municipal  code  governing  the  matter, 
and  that  this  court  may  be  called  upon  to  adjust  differences 
that  cannot  be  dealt  with  by  Congress  or  disposed  of  by  the 
legislature  of  either  state  alone".*"*^ 


land  of  theirs  was  taken,  and  any  damage  they  sustained  was  indirect  only,  and  damnum 
absque  injuria.  When  the  courts  acquired  possession  of  the  question,  and  it  was  seen  that 
abutting  land,  which,  before  the  erection  of  the  road,  was  worth,  for  instance  $10,000, 
might  be  reduced  to  a  half  or  a  quarter  of  that  sum  in  value,  or  even  rendered  practically 
worthless,  by  reason  of  the  building  of  the  road,  it  became  necessary  to  ascertain  if  there 
were  not  some  principle  of  law  which  could  be  resorted  to  in  order  to  render  those  who 
wrought  the  damage  liable  for  their  work.  It  has  now  been  decided  that  ....  By  thie 
mode  of  reasoning  the  difficulty  .  .  .  was  overcome."     Italics  are  writer's. 

»••  19  Wall.  107  (1874). 

**•  19  Wall.  107.  12$. 

»«  19  Wall.  65  s  (1874). 

*"  Virginia  v.  IVest  Virginia,  220  U.  S.   i,  Vf, 
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In  this  spirit  the  court  has  allowed  West  Virginia  latitude  and  delay 
that  would  hardly  have  been  accorded  to  an  individual  defendant. 
And  by  the  same  token  it  may  be  expected,  when  it  has  finally  deter- 
mined the  matter  of  right  and  duty,  to  avail  itself  of  common-law 
analogies  that  reach  the  substance  even  though  they  may  be  less 
close  in  respect  to  form. 

But  aside  from  Mr.  Justice  Clifford's  trust  theory,  there  is  other 
support  for  collecting  a  judgment  against  a  public  corporation  by 
judicial  levy  on  the  taxable  property  within  its  borders.  A  refer- 
ence to  this  appears  in  Supervisors  v.  Rogers^'^^  in  which  the  Su- 
preme Court  sanctioned  the  judgment  of  the  circuit  court  below  in 
ordering  that  the  marshal  be  appointed  a  commissioner  to  levy  a 
tax  in  satisfaction  of  a  judgment  against  a  county.  The  decision 
was  based  on  the  fact  that  a  statute  of  the  state,  in  existence  when 
the  debt  was  created,  provided  that  where  the  defendant  refuses  to 
perform  a  duty  enjoined  by  mandamus,  the  court  may  direct  that  the 
required  act  be  done  by  the  plaintiff  or  by  some  other  person  ap- 
pointed by  the  court.  It  was  held  that  this  practice,  prescribed  for 
the  state  courts,  could  be  adopted  by  the  federal  court  in  the  par- 
ticular case  even  though  not  adopted  prior  to  the  bringing  of  the 
suit.  In  referring  to  the  requirement  of  the  statute,  Mr.  Justice 
Nelson  said: 

"This  section  is  but  a  modification  of  the  law  of  England 
and  of  the  New  England  States,  which  provides  for  the  exe- 
cution of  a  judgment  recovered  against  a  county,  city  or 
town,  against  the  private  property  of  any  individual  inhabi- 
tant, giving  him  the  right  to  claim  contribution  from  the  rest 
of  the  people".**' 

The  doctrine  is  stated  by  Dillon  as  follows : 

"In  the  New  England  Staies  judgments  against  municipali- 
ties are  not  enforced  by  mandamus,  but  in  a  mode  peculiar 
to  those  States.  By  the  common  law  of  the  New  England 
States,  derived  from  immemorial  usage,  the  estate  of  any  in- 
habitant of  a  county,  town,  terirtorial  parish,  or  school  dis- 
trict, is  liable  to  be  taken  on  execution  on  a  judgment  against 
the  corporation".*** 

"•7  Wall.  175  (1869). 

»*7  Wall.  175.  181. 

^^Op.  eit.,  sec.  1506  (volume  4,  page  2673,  note  4).  Of  the  cases  cited  in  support 
of  the  statement,  see  especially  Beardsley  v.  Smith,  16  Conn.  368  (1884).  See  also  Dillon, 
op.  cit.,  sec.  1639  (volume  4,  page  2885,  note  a). 


Il 


1^   ■ 


i 


—  30  — 

This  is  not  the  common  law  of  many  of  the  jurisdictions  which 
compose  the  United  States.  But  the  reasons  which  have  induced 
its  creation  or  acceptance  by  some  of  the  states  may  easily  be  suffi- 
cient to  secure  its  adoption  by  the  Supreme  Court  of  the  United 
States  in  a  situation  where  other  precedents  are  held  not  apposite, 
and  where  some  capsule  of  theory  is  desired  to  carry  the  medicine 
of  substantial  remedial  justice. 

The  court  could  hardly  have  asked  for  argument  on  a  form  of 
remedy  which  the  moving  party  refrained  from  urging  and  even 
disclaimed,  unless  it  had  been  somewhat  predisposed  to  consider  it 
favorably.  Such  a  predisposition  has  no  obstacle  to  encounter  in 
the  precedents,  for  the  situation  is  novel,  and  precedents  against  it 
are  therefore  lacking.  The  levy  of  a  tax  through  officers  of  the 
court  can  without  stretch  of  logic  or  of  sense  be  rested  on  the  de- 
clared principle  of  the  authority  and  the  duty  of  the  court  to  com- 
pel the  payment  of  the  judgment,  especially  if  it  should  appear  that 
such  a  levy  is  the  only  remaining  mode  of  compelling  that  payment. 
When  to  this  is  added  the  direct  support  of  the  common-law  prac- 
tice obtaining  in  some  of  the  states,  with  perhaps  the  additional 
flying  buttress  of  the  theory  that  the  taxing  power  is  held  in  trust 
and  that  the  court  can  appoint  a  substitute  for  a  recusant  trustee,  it 
can  readily  be  appreciated  that  all  that  stands  in  the  way  of  the 
Supreme  Court's  appointment  of  a  tax  gatherer  to  subject  West 
Virginia  property  to  the  payment  of  West  Virginia's  debts  is  the 
lack  of  will  to  do  so. 

IV 

That  the  Supreme  Court  is  reluctant  to  impose  coercion  upon 
West  Virginia  in  any  form  is  apparent.  But  that  this  reluctance, 
as  some  have  thought,'"  is  due  in  any  degree  to  a  doubt  as  to  the 
duty  or  authority  to  impose  that  coercion,  if  it  shall  ultimately  be 
necessary,  is  with  great  difficulty  to  be  believed.  As  unbiased  a 
reading  of  the  court's  latest  utterance  as  one  aloof  from  the  inter- 
ests of  the  contending  parties  can  give,  leads  only  to  the  inference 
that  the  reluctance  is  due  wholly  to  the  belief,  as  expressed  by  the 
Chief  Justice,  that  "if  we  refrain  now  from  passing  on  the  questions 
stated,  we  may  be  spared  in  the  future  the  necessity  of  exerting 
compulsory  power  against  one  of  the  states  of  the  Union  to  dis- 

*«See  the  note  in  31  Hanrard  Law  Review  1158-1161.  In  criticism  of  the  treatment 
of  the  problem  contained  in  this  note,  it  may  be  said  that  it  fails  in  "not  accepting 
things  which  are  irrevocably  foreclosed — ^briefly  stated,  the  judgment  against  the  state 
operating  upon  it  in  all  its  governmental  powers,  and  the  duty  to  enforce  it  viewed  in  that 
aspect"  (Chief  Justice  White  in  346  U.  S.  565.  605)  and  therefore  makes  use  of  premise! 
which  the  court  in  its  opinion  discountenances. 
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charge  a  plain  duty  resting  upon  it  under  the  Constitution".*"  This 
inference  is  fortified  by  the  later  insistence  that  "the  judgment 
against  the  state  operating  upon  it  in  all  its  governmental  powers 
and  the  duty  to  enforce  it  viewed  in  that  aspect"  are  "things  which 
are  irrevocably  foreclosed".**' 

All  that  is  left  open  for  further  argument  and  determination  is 
the  force  of  the  technical  objections  to  the  particular  remedies  avail- 
able to  the  court  in  the  discharge  of  its  duty  to  enforce  the  judg- 
ment— whether  "any  of  the  processes  stated  are  susceptible  of  being 
lawfully  applied".*"  Such  questions  the  court  is  careful  to  say  that 
it  does  not  now  decide.  But  one  of  them  hardly  admits  of  debate. 
Accepting  the  decision  that  the  legislature  in  the  instant  case  is  as 
subject  to  coercion  as  any  inferior  governmental  agent  would  be, 
its  only  remaining  shield  is  the  contention  that  its  duties  with  re- 
spect to  raising  money  are  discretionary  and  so  cannot  be  enforced 
by  mandamus.  But  the  cases  are  clear  that  its  discretion  is  not  over- 
ridden when  it  fails  to  exercise  it  and  is  then  compelled  to  do  so. 
The  other  question  which  the  court  asks  of  its  own  motion  is  more 
disputable.  Well-recognized  objections  to  the  judicial  levy  of  taxes 
do  not  necessarily  lose  their  weight  because  carried  over  to  novel 
situations.  Yet  against  these  objections  must  be  balanced  the  con- 
siderations in  favor  of  not  permitting  what  are  essentially  technicali- 
ties to  deprive  the  Supreme  Court  of  power  to  perform  what  it  finds 
and  declares  to  be  its  duty. 

The  problem  under  consideration  affords  interesting  opportunity 
for  various  ways  of  looking  at  the  law.  The  treatment  here  given 
has  been  dominated  by  the  attitude  which  regards  the  law,  after  the 
thought  of  Mr.  Justice  Holmes,  as  a  prophecy  of  what  courts  will 
do  in  fact.  That  is  the  law  that  clients  wish  to  know  about,  and  the 
law  that  governs  our  affairs.  It  may  lack  the  enthralling  spell  of 
the  law  that  ought  to  be,  but  never  is  on  sea  or  land,  the  law  that  is 
right  reason  and  the  universal  principles  of  justice,  the  law  that  ac- 
cords with  our  desires.  Right  reason  and  the  principles  of  justice 
are  undoubtedly  made  manifest  to  us  not  exclusively  through  the 
decisions  and  the  opinions  of  courts.  But  it  is  that  part  which  courts 
discover  or  make,  and  then  apply,  that  determines  what  is  legal  and 
what  illegal  in  the  mundane,  practical  life  of  man.  And  so  on  the 
question  whether  a  state  can  be  coerced  by  the  Supreme  Court  of  the 
United  States,  it  is  of  prime  importance  to  know  what  the  Supreme 


«» 346  U.  S.  565.  604. 
«■  246  U.  S.  56s.  60s. 
in  note  iit,  rapra. 

"« 246  U.  S.  565.  60s. 


The  exact  order  of  the  language  of  the  Chief  Justice  is  given 
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Court  thinks  about  it.    For  the  Supreme  Court  is  the  authority  duly 
entrusted  with  the  decision. 

In  no  field  is  prophecy  of  what  a  court  will  do  so  precarious  as  in 
the  field  of  constitutional  law.  Nevertheless  one  would  be  intein- 
perately  timid  who  hesitated  to  base  on  the  Supreme  Court's  opinion 
in  the  latest  stage  of  the  Virginia-West  Virginia  controversy  a  con- 
fident belief  that  it  will  not  allow  its  judgment  to  become  a  nullity 
through  the  inaction  of  the  defendant.  To  this  must  be  added  one's 
tribute  to  the  statesmanship  that  accords  to  the  defendant  the  re- 
spect which  refuses  to  believe  that  this  inaction  will  continue,  now 
that  the  question  of  duty  is  authoritatively  and  finally  determined. 

Thomas  Reed  Pcweu.. 
Columbia  University. 
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THE  SUPREME  COURT  AND  THE 
ADAMSON  LAW. 

The  several  opinions  delivered  by  members  of  the  Supreme 
Court  on  the  constitutionality  of  the  Adamson  Law  *  reveal  the 
extent  to  which  some  important  problems  of  constitutional  law 
are  still  unsettled.  They  reveal  also  the  significance  of  the  indi- 
vidual viewpoints  of  the  judges  as  factors  in  the  solution  of 
these  problems.  The  diversity  of  opinion  was  greater  than  is 
indicated  by  the  single  fact  that  the  statute  was  sustained  by  a 
vote  of  five  to  four,  for  there  was  disagreement  among  those 
who  upheld  the  statute  and  disagreement  among  those  who  would 
have  declared  it  invalid.  In  view  of  other  questions  now  before 
the  court  or  likely  soon  to  come  before  it,  an  analysis  of  the  view- 
points of  the  various  judges  is  of  more  than  antiquarian  interest. 

In  sustaining  the  Adamson  Law,^  the  court  was  compelled 
to  give  an  affirmative  answer  to  two  questions :    ( i )  Was  the 


</ 


Wilson  V.  New,  No.  797,  October  Term,  1916,  decided  March  iq,  1917. 
Chief  Justice  White  wrote  the  opinion  of  the  court.  Mr.  Justice  McKenna 
wrote  a  separate  concurring  opinion.  Mr.  Justice  Day,  Mr.  Justice  McRey- 
nolds  and  Mr.  Justice  Pitney  wrote  separate  dissenting  opinions.  Mr.  Justice 
Van  Devanter  concurred  in  the  dissenting  opinion  of  Mr.  Justice  Pitney. 
Mr.  Justice  Holmes,  Mr.  Justice  Brandeis  and  Mr.  Justice  Clarke  filed  no 
opinions. 

*  The  Adamson  Law  provided  that  beginning  January  i,  1917,  eight  hours 
shall,  in  contracts  for  labor  and  service,  be  deemed  a  day's  work  and  the 
measure  or  standard  of  a  day's  work  for  the  purpose  of  reckoning  the  com- 
pensation for  services  of  employees  of  interstate  carriers,  subject  to  certain 
exceptions  in  favor  of  electric  roads  and  short  railroads.  Section  2  provided 
for  the  appointment  of  a  commission  to  observe  the  operation  and  effects  of 
the  institution  of  the  eight-hour  standard  workday,  and  the  facts  and  condi- 
tions affecting  the  relations  between  the  carriers  and  their  employees  for  a 
period  of  not  less  than  six  months  nor  more  than  nine  months,  and  within 
thirty  days  thereafter  to  report  its  findings  to  the  president  and  Congress. 
Section  3  provided  that,  pending  the  report  of  the  commission  and  for  thirty 
days  thereafter,  the  compensation  of  employees  subject  to  the  act  "for  a 
standard  eight-hour  workday  shall  not  be  reduced  below  the  present  standard 
day's  wage,  and  for  all  necessary  time  in  excess  of  eight  hours  such  employees 
shall  be  paid  at  a  rate  not  less  than  the  pro  rata  rate  for  such  standard  eight- 
hour  workday." 

(3) 
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act  a  regulation  of  interstate  commerce?  (2)  Was  it  consistent 
with  the  requirements  of  due  process  of  law?  The  opinions  on 
the  first  question  concern  the  division  of  governmental  powers 
between  the  states  and  the  nation.  The  opinions  on  the  second 
question  involve  conceptions  as  to  the  limits  of  legislative  power 
both  in  the  states  and  in  the  nation. 

Two  of  the  four  dissenting  judges  declared  that  the  law  was 
neither  a  regulation  of  interstate  commerce  nor  consistent  with 
due  process.  These  were  Mr.  Justice  Pitney,  who  wrote  an 
opinion,  and  Mr.  Justice  Van  Devanter,  who  concurred  in  this 
opinion.  Mr.  Justice  McReynolds  was  not  convinced  that  the 
statute  was  a  regulation  of  commerce,  but  he  did  not  directly 
express  himself  on  the  question  of  due  process.  Mr.  Justice  Day 
thought  that  the  statute  was  a  regulation  of  commerce,  but  held 
that  the  procedure  by  which  it  was  enacted  violated  the  require- 
ments of  due  process.  His  objections  were  confined  to  the  pro- 
cedure, while  Mr.  Justice  Pitney  and  Mr.  Justice  Van  Devanter 
went  further  and  declared  that  statutory  interference  with  the 
wage  contract  was  an  unjustifiable  interference  with  fundamental 
private  rights.  Mr.  Justice  McKenna  wrote  a  separate  concur- 
ring opinion,  which  did  not  dissent  from  the  conclusion  of  the 
court  on  the  question  of  legislative  power,  but  differed  from  the 
chief  justice  with  regard  to  the  interpretation  of  the  statute  and 
indicated  unwillingness  to  agree  with  some  of  the  dicta  uttered. 
In  analyzing  and  comparing  these  differences  of  opinion  it  will 
be  helpful  to  group  them  under  two  main  heads :  ( i )  The  act  as 
a  regulation  of  interstate  commerce;  (2)  the  act  and  the  require- 
ments of  due  process  of  law.  The  second  head  embraces  (a)  the 
requirements  of  due  process  as  to  legislative  procedure,  and  (b) 
the  requirements  of  due  process  as  to  interference  with  freedom 
of  contract. 


I.    The  Adamson 


Law  as  a  Regulation 
Commerce. 


OF  Interstate 


All  the  members  of  the  court  seemed  to  agree  that,  if  the 
Adamson  Law  was  a  regulation  of  commerce,  the  commerce  reg- 
ulated was  interstate.    The  dissent  was  based  on  the  groimd  that 
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the  regulation  of  the  contract  relation  between  employers  and 
employees  engaged  in  commerce  was  not  a  regulation  of  the 
commerce  in  which  they  were  engaged.  Mr.  Justice  McReynolds 
gives  no  reasons  for  his  dissent.    He  states  merely : 

"I  have  not  heretofore  supposed  that  such  action  [regulating 
pay  of  employees]  was  a  regulation  of  commerce  within  the  fair  in- 
tendment of  those  words  as  used  in  the  Constitution ;  and  the  argu- 
ment advanced  in  support  of  the  contrary  view  is  unsatisfactory  to 
my  mind.  I  cannot,  therefore,  concur  in  the  conclusion  that  it  was 
within  the  power  of  Congress  to  enact  the  statute." 

Mr.  Justice  Pitney  is  more  elaborate.  He  says :  "I  am  con- 
vinced, in  the  first  place,  that  the  act  cannot  be  sustained  as  a 
regulation  of  commerce,  because  it  has  no  such  object,  operation 
or  effect."  To  this  he  adds  that  the  act  "removes  no  impediment 
or  obstruction  from  the  way  of  traffic  or  intercourse."  This 
assertion  he  then  proceeds  to  contradict.  "The  suggestion  that  it 
was  passed  to  prevent  a  threatened  strike,  and  in  this  sense  to 
remove  an  obstruction  from  the  path  of  commerce,  while  true  in 
fact,  is  immaterial  in  law."  The  chief  justice,  on  the  other  hand, 
holds  that,  since  it  is  true  in  fact  that  the  act  prevented  the  inter- 
ruption of  interstate  commerce,  it  is  true  in  law  that  it  was  a 
regulation  of  interstate  commerce.^  "What  purpose,"  he  inquires, 
"would  be  subserved  by  all  the  regulations  established  to  secure 
the  enjoyment  by  the  public  of  an  efficient  and  reasonable  service, 
if  there  was  no  power  in  government  to  prevent  all  service  from 
being  destroyed  ?"  This  question  is  not  answered  by  Mr.  Justice 
Pitney,  unless  by  the  statement  that  the  suggestion  that  the  act 
removed  an  obstruction  by  preventing  a  strike  "amounts  to  no 
more  than  saying  that  it  was  enacted  to  take  care  of  an  emer- 
gency."   And  "an  emergency,"  he  says,  "can  neither  create  a 


*"If  the  situation  which  we  have  described  and  with  which  the  act  of 
Congress  dealt  be  taken  into  view,  that  is,  the  dispute  between  the  employers 
and  employees  as  to  a  standard  of  wages,  the  resulting  absence  of  such  stan- 
dard, the  entire  interruption  of  interstate  commerce  which  was  threatened, 
and  the  infinite  injury  to  the  public  interest  which  was  imminent,  it  would 
seem  inevitably  to  result  that  the  power  to  regulate  necessarily  obtained  and 
was  subject  to  be  applied  to  the  extent  necessary  to  provide  a  remedy  for  the 
situation." 
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power  nor  excuse  a  defiance  of  the  limitations  on  the  powers  of 
government."  To  this  contention  the  chief  justice  takes  excep- 
tion. 

"Nor  is  it  an  answer  to  this  view  to  suggest  that  the  situation 
was  one  of  emergency  and  that  emergency  cannot  be  made  the 
source  of  power.  The  proposition  begs  the  question,  since  ahhough 
an  emergency  may  not  call  into  life  a  power  which  has  never  lived, 
nevertheless  emergency  may  afford  a  reason  for  the  exertion  of  a 
living  power  already  enjoyed.  If  acts  which,  if  done,  would  inter- 
rupt, if  not  destroy,  interstate  commerce  may  be  by  anticipation 
legislatively  prevented,  by  the  same  token  the  power  to  regulate  may 
be  exercised  to  guard  against  the  cessation  of  interstate  commerce 
threatened  by  a  failure  of  employers  and  employees  to  agree  as  to 
the  standard  of  wages,  such  standard  being  an  essential  prerequisite 
to  the  uninterrupted  flow  of  interstate  commerce." 

The  chief  justice  regards  the  act  as  one  compelling  the  roads 
to  carry  on  interstate  commerce. 

"Clear  also  is  it  that  an  obligation  rests  upon  a  carrier  to  carry 
on  its  business  and  that  conditions  of  cost  or  other  obstacles  afford 
no  excuse  and  exempt  from  no  responsibility  which  arises  from  a 
failure  to  do  so  and  also  that  government  possesses  the  full  regu- 
latory power  to  compel  performance  of  such  duty." 

This,  Mr.  Justice  Pitney  flatly  denies.  He  dismisses  the 
precedents  cited  by  the  chief  justice  on  the  ground  that  they  all 
relate  to  powers  of  the  states  and  not  of  Congress.  Without 
citation  of  authority  he  announces  a  novel  and  surprising 
doctrine. 

"The  relation  of  the  Federal  Government  to  railroad  companies 
not  char-tered  by  it  is  altogether  different,  being  dependent  entirely 
upon  the  fact  that  the  companies  have  seen  fit  to  engage  in  inter- 
state transportation,  a  branch  of  business  from  which,  in  my  opin- 
ion, they  are  at  liberty  to  withdraw  at  any  time — so  far  as  any 
authority  of  the  Federal  Government  to  prevent  it  is  concerned — 
however  impracticable  such  withdrawal  may  be." 

It  seems  safe  to  say  that  no  such  doctrine  as  this  will  ever 
receive  sanction  in  authoritative  decision.  It  is  flatly  opposed  to 
the  doctrine  of  the  Pipe  Line  Cases.^    It  implies  that  a  vacuum 

*234  U.  S.  548  (1914).  In  this  case  the  Supreme  Court,  in  construing  and 
applying  the  Hepburn  Act,  declared  that  certain  pipe  lines  employed  solely 
in  carrying  oil  produced  or  purchased  hy  the  owners  of  the  lines  should  he 
considered  common  carriers  within  the  meaning  of  the  statute.  The  Inter- 
state Commerce  Commission  ordered  the  pipe  line  companies  to  file  a  sched- 
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has  been  created  in  legislative  power  by  the  institution  of  a  fed- 
eral, rather  than  a  unitary,  system  of  government.  If  there  were 
any  danger  that  the  Supreme  Court  would  accept  the  doctrine  or 
any  of  its  implications,  Congress  should  speedily  forbid  any  rail- 
road to  engage  in  interstate  commerce  without  first  obtaining  a 
federal  charter,  and  thus  acquire  the  power  to  compel  service 
which  Mr.  Justice  Pitney  concedes  to  the  states  as  based  "upon 
the  power  of  the  state  to  enforce  the  charter  obligation  and  the 
reserved  power  to  alter  or  amend  the  charter  in  the  public  inter- 
est." The  possibility  of  indirect  attainment  of  this  result  should 
be  a  sufficient  refutation  of  the  suggestion  of  legislative  impo- 
tence to  secure  it  directly. 

Two  other  strands  of  Mr.  Justice  Pitney's  argument  invite 
criticism.  "The  suggestion,"  he  says,  "that  an  increase  in  the 
wages  of  trainmen  will  increase  their  contentment,  encourage 
prompt  and  efficient  service,  and  thus  facilitate  the  movement  of 
commerce  is  altogether  fanciful."  And  his  reasoning  in  support 
of  this  is  based  on  the  tacit  assumption  that  the  trainmen  would 
continue  to  work  at  existing  wages,  and  that  the  increase  is  merely 
in  the  nature  of  a  bonus.°    A  somewhat  similar  lapse  appears  in 


I" 


i- 


ule  of  their  rates.  The  companies  brought  suit  to  set  aside  the  order.  The 
Supreme  Court  sustained  the  order,  thus  in  effect  compelling  corporations, 
chartered  by  a  state,  to  transport  oil  not  owned  by  them,  although  previously 
such  companies  had  carried  no  oil  produced  by  others  except  when  such  oil 
had  first  been  purchased  by  the  pipe  line  companies.  This  case  is  not  cited 
in  any  of  the  opinions  in  Wilson  v.  New. 

*  "The  increase  effected  is  not  at  all  conditioned  upon  contented  or  efficient 
•ervice.  It  benefits  alike  those  who  are  efficient  and  those  who  are  not.  .  .  . 
As  a  measure  for  improving  the  quality  of  railroad  locomotives,  a  law  requir- 
ing the  companies  to  pay  25  per  cent,  more  than  before  for  each  locomotive, 
without  stipulating  for  any  improvement  in  the  quality  would  be  absurdly 
ineffective.  Equally  futile,  as  a  measure  for  improvement  of  the  quality  of 
railway  supplies,  would  be  a  provision  of  law  compelling  the  roads  to  pay 
25  per  cent,  more  than  formerly  for  rails,  crossties,  fuel,  and  the  like,  irre- 
spective of  the  question  of  quality.  In  each  of  these  instances  the  natural 
effect  of  the  regulation  as  an  aid  to  commerce  would  be  precisely  the  same  as 
that  of  the  act  under  consideration — that  is,  nil."  Such  reasoning  as  this 
hardly  seems  to  need  reply.  Mr.  Justice  Pitney  cannot  think  that  it  would 
ht  absurdly  ineffective  as  a  measure  for  improving  the  quality  of  his  secre- 
tarial assistance  for  Congress  to  provide  an  increase  of  25  per  cent,  in  the 
amount  to  be  paid  for  such  assistance.  He  cannot  think  that  it  would  not 
improve  the  quality  of  his  secretarial  assistance,  if  he  could  get  no  secretary 
for  the  sum  previously  allowed  and  Congress  then  increased  the  allowance  by 
21  per  cent. 


8 


THE  SUPREME  COURT  AND  THE  AD  AM  SON  LAW 


his  dismissal  of  the  analogy  between  regulating  rates  and  regu- 
lating wages.  "Every  member  of  the  public,"  he  says,  "is  entitled 
to  be  served,  and  rates  are  established  by  public  authority  in  order 
to  protect  the  public  against  oppression  and  discrimination."  But 
in  the  next  sentence  the  right  of  every  member  of  the  public  to 
be  served  appears  to  be  a  precarious  one,  for  it  is  said :  "But  there 
is  no  common  or  other  right  on  the  part  of  trainmen  to  demand 
employment  from  the  carriers,  nor  any  right  on  the  part  of  the 
carriers  to  compel  the  trainmen  to  serve  them."  This  may  well 
be  true  in  so  far  as  rights  of  trainmen  and  carriers  are  concerned. 
But  it  does  not  get  us  far.  It  omits  entirely  the  possibility  of  a 
right  on  the  part  of  the  public  to  compel  carriers  to  induce  em- 
ployees to  serve,  which  is  the  public  right  assumed  to  be  exercised 
by  the  Adamson  Law. 

All  of  Mr.  Justice  Pitney's  reasoning  thus  far  referred  to, 
with  the  exception  of  his  contention  that  the  roads  are  at  liberty 
at  any  time  to  withdraw  from  interstate  transportation,  is  pre- 
sented in  connection  with  the  discussion  of  the  commerce  clause. 
But  it  is  manifest  that,  throughout  the  discussion  of  the  commerce 
clause,  Mr.  Justice  Pitney  has  in  the  background  of  his  mind  the 
limitations  on  the  commerce  power  by  reason  of  the  due-process 
clause.  This  is  apparent  from  the  concluding  paragraph  on  this 
branch  of  the  case. 

"It  proves  nothing  to  say  that  the  increase  of  pay  was  or  is 
necessary,  in  the  judgment  of  Congress,  to  prevent  all  railroad  serv- 
ice in  interstate  commerce  from  being  suspended.  .As  a  law  to  pre- 
vent a  strike,  the  act  is  quite  intelligible ;  but,  as  we  have  seen,  the 
emergency  conferred  no  power  upon  Congress  to  impose  the  burden 
upon  the  carriers.  If  the  public  exigency  required  it.  Congress  per- 
haps might  have  appropriated  public  moneys  to  satisfy  the  demands 
of  the  trainmen.  But  there  is  no  argument  for  requiring  the  car- 
riers to  pay  the  cost,  that  would  not  equally  apply  to  renewed  de- 
mands, as  often  as  made,  if  made  by  men  who  had  the  power  to  tie 
up  traffic.  I  cannot  believe  that  this  is  a  regulation  ot  commerce, 
within  the  meaning  of  the  Constitution." 

Mr.  Justice  Day's  position  seems  much  more  tenable. 
Though  he  finds  that  the  legislative  procedure  was  wanting  in  due 
process,  he  concedes  that  the  act  was  a  regulation  of  commerce. 
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"I  agree  that  upon  the  reasoning  which  sustained  the  power  of 
Congress  to  regulate  the  hours  of  service  of  employees,  and  the 
degree  of  care  which  employers  must  observe  to  protect  the  safety 
of  those  engaged  in  the  service  and  in  view  of  the  enactments  which 
are  held  to  be  lawful  regulations  of  interstate  transportation,  Con- 
gress has  the  power  to  fix  the  amount  of  compensation  necessary 
to  secure  a  proper  service  and  to  insure  reasonable  rates  to  the  pub- 
lic upon  the  part  of  the  railroads  engaged  in  such  traffic." 

Mr.  Justice  McKenna,  in  his  concurring  opinion,  agrees  with 
the  chief  justice  with  regard  to  the  power  of  Congress.  He 
differs,  however,  in  his  interpretation  of  the  act,  and  holds  that 
the  wage  provisions  were  merely  incidental  to  the  object  of 
enforcing  obedience  to  the  eight-hour  provision,  as  far  as  practi- 
cable. It  is  to  be  regretted  that  Mr.  Justice  McReynolds  gave  no 
reasons  for  his  judgment  that  the  act  was  not  a  regulation  of 
commerce.  It  is  hardly  satisfactory  to  say  that  he  had  not  here- 
tofore supposed  that  such  action  was  a  regulation  of  commerce 
and  was  not  persuaded  by  the  arguments  advanced.  His  dis- 
senting opinion,  comprising  only  three  brief  paragraphs,  acquits 
him  of  approving  of  the  reasoning  of  Mr.  Justice  Pitney.  But, 
instead  of  giving  us  better  reasoning,  he  gives  us  none  at  all. 

The  concurrence  of  six  members  of  the  court  in  the  opinion 
that  the  Adamson  Law  is  a  regulation  of  commerce  should  defini- 
tively end  any  contention  that  a  regulation  of  the  relations  inter 
sese  of  persons  engaged  in  commerce  cannot  be  a  regulation  of 
the  commerce  in  which  they  are  engaged.  But  it  does  not  follow 
that  every  regulation  of  such  relations  is  necessarily  a  regulation 
of  commerce.  It  is  possible  to  agree  with  the  test  implied  in  a 
sentence  of  Mr.  Justice  Pitney's  without  agreeing  with  his  appli- 
cation of  the  test  to  the  case  before  the  court. 

"The  primary  and  fundamental  constitutional  defect  that  I  find 
in  the  act  now  under  consideration  is  precisely  this:  that  it  under- 
takes to  regulate  the  relations  of  common  carriers  by  railroad  to 
their  employees  in  respect  to  a  particular  matter — an  increase  of 
wages — that  has  no  real  and  substantial  connection  with  the  inter- 
state commerce  in  which  the  carriers  and  their  employees  are  en- 
gaged." 

The  difference  of  opinion  between  Mr.  Justice  Pitney  and 
Chief  Justice  White  on  the  question  whether  the  Adamson  Law 
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was  a  regulation  of  commerce  comes  down  to  a  disagreement  as 
to  the  directness  of  the  connection  between  legislative  raising  of 
wages  of  railroad  employees  and  the  promotion  of  the  commerce 
in  which  they  are  engaged.  This  is  a  question  of  degree.  The 
chief  justice  looks  at  the  situation  as  it  actually  was  and  sees  a 
close  and  immediate  connection.  His  opinion  affords  no  basis  for 
the  complaint  of  Bentham  that  "in  certain  cases  jurisprudence 
may  be  defined,  the  art  of  being  methodically  ignorant  of  what 
everybody  knows."  Mr.  Justice  Pitney,  on  the  other  hand,  believes 
that  in  deciding  whether  the  connection  between  the  statute  and 
commerce  was  close  or  remote,  the  facts  should  be  disregarded. 
What  he  concedes  to  be  true  in  fact,  is,  he  says,  "immaterial  in 
law."  But  the  question  was  a  question  of  the  facts  and  of  a  rea- 
sonable judgment  on  the  facts.  It  was  not  a  question  of  the  literal 
interpretation  of  the  phraseology  of  the  Constitution.  The  mean- 
ing of  the  Constitution,  as  elucidated  by  the  Supreme  Court,  is 
that,  for  a  statute  to  be  a  regulation  of  commerce,  it  must  sustain 
a  direct  relation  to  commerce.  The  attempt  to  apply  this  formula 
to  a  concrete  situation  without  regard  to  the  facts  of  the  situa- 
tion is  about  as  sensible  as  an  attempt  to  find  the  area  of  a  lot 
without  knowing  its  dimensions. 

Statutes  find  their  incidence  in  the  realm  of  the  actual. 
And  when  a  judicial  decision  on  the  constitutionality  of  a  statute 
requires,  not  the  original  discovery  of  a  formula  expressing  an 
interpretation  of  the  Constitution,  but  the  application  of  an  estab- 
lished formula  to  the  facts  with  which  the  statute  deals,  such 
decision  should  be  reached  by  considering  the  facts  rather  than 
by  disregarding  them.  This  method  of  applying  the  Constitution, 
sanctioned  by  a  host  of  judicial  precedents,  is  essential  to  the 
flexibility  of  our  fundamental  law,  without  which  it  could  never 
have  served  the  needs  of  a  generation  so  unlike  the  one  in  which 
it  was  adopted.  Mr.  Justice  Pitney's  method  of  constitutional 
interpretation  would  severely  hamper  the  process  of  gradual  and 
experimental  adjustment  of  the  law  to  changing  conditions.  To 
illustrate  by  the  present  instance,  if  Congress  were  without  power 
to  compel  carriers  to  serve  the  public,  it  would  soon  be  under  the 
necessity  of  undertaking  the  fimction  of  serving  the  public  as  a 
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governmental  enterprise.  Whether  this  would  be  desirable  or 
undesirable  is  beside  the  point.  A  serious  responsibility  would 
rest  upon  any  court  which,  by  denying  to  the  government  the 
power  to  compel  service  under  private  ownership,  would  force  the 
government  to  abolish  such  ownership.  If  such  a  result  were 
caused  by  a  judicial  decision  based,  not  on  specific  and  unambigu- 
ous language  in  the  Constitution,  but  on  a  judgment  on  a  question 
of  fact,  a  court  which  declared  that  what  was  true  in  fact  was 
immaterial  in  law  could  not  long  command  wide  or  profound 
respect.  It  is  fortunate  that  the  Supreme  Court  throughout  its 
history  has  for  the  most  part  appreciated  the  importance  of  giving 
weight  to  the  facts  in  passing  a  judgment  upon  the  relation  be- 
tween the  facts  and  the  Constitution. 

The  practical  wisdom  of  the  majority  in  Wilson  v.  New  in 
regarding  the  facts  of  the  situation  with  which  the  Adamson  Law 
dealt  can  hardly  be  open  to  question.  Without  any  clear  light 
from  the  language  of  the  Constitution  they  had  to  decide  a  ques- 
tion of  constitutionality.  In  essence  their  judgment  whether  the 
statute  was  a  regulation  of  commerce  was  simply  a  determination 
of  the  effect  of  the  statute  on  a  practical  situation.  Any  other 
answer  to  the  particular  problem  before  the  court  than  that  given 
by  the  majority  would  have  been  so  devoid  of  simple  common 
sense  that  it  would  inevitably  have  shaken  the  confidence  which 
our  supreme  judicial  tribunal  deservedly  enjoys.  The  bearing 
of  the  decision  on  the  question  whether  other  possible  exertions 
of  congressional  power  are  regulations  of  commerce  is  well  ex- 
pressed in  the  concluding  paragraph  of  the  dissenting  opinion  of 
Mr.  Justice  McReynolds: 

"But  considering  the  doctrine  now  affirmed  by  a  majority  of 
the  court  as  established,  it  follows  as  of  course  that  Congress  has 
power  to  fix  a  maximum  as  well  as  a  minimum  wage  for  trainmen ; 
to  require  compulsory  arbitration  of  labor  disputes  which  may  seri- 
ously and  directly  jeopardize  the  movement  of  interstate  traffic ;  and 
to  take  measures  effectively  to  protect  the  free  flow  of  such  com- 
merce against  any  combination,  whether  of  operatives,  owners,  or 
strangers." 

Since  Mr.  Justice  McReynolds  is  speaking  only  of  the  com- 
merce clause,  his  inference  from  the  decision  of  the  majority 
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seems  without  flaw.  It  does  not  follow,  however,  that  a  statute 
which  is  admittedly  a  regulation  of  commerce  is  immune  from 
the  objection  that  it  takes  liberty  or  property  without  due  process 
of  law.  This  will  depend  upon  an  interpretation  and  application, 
not  of  the  commerce  clause,  but  of  the  due-process  clause. 

2.     The  Adamson  Law  and  the  Requirements  of  Due 

Process  of  Law. 

All  the  opinions  in  Wilson  v.  Neiv,  except  that  of  Mr. 
Justice  McReynolds,  touch  upon  the  question  whether  the  Adam- 
son  Law  is  an  unconstitutional  deprivation  of  liberty.  It  is  clear, 
therefore,  that  eight  members  of  the  court  hold  that  congressional 
regulations  of  commerce  must  meet  the  test  of  due  process  of 
law.  The  point  would  hardly  have  seemed  open  to  debate,  had 
there  not  been  some  judicial  dicta  to  the  effect  that  the  due-process 
clause  did  not  refer  "to  consequential  injuries  resulting  from  the 
exercise  of  a  lawful  power."  •  The  only  legitimate  meaning  of 
such  dicta  is  that  some  consequential  injuries  are  deprivations  of 
liberty  or  property  with,  rather  than  without,  due  process  of  law. 
The  Fifth  Amendment  imposes  limitations  on  all  powers  of  Con- 
gress. An  objection  that  a  statutory  taking  of  property  is  with- 
out due  process  cannot  be  dismissed  on  the  sole  ground  that  such 
taking  is  in  fact  a  regulation  of  commerce.  The  silence  of  Mr. 
Justice  McReynolds  on  this  point  does  not  warrant  the  inference 
that  he  holds  otherwise.  It  was  sufficient  for  him  to  state  one 
ground  of  invalidity  so  long  as  that  ground,  if  accepted  by  the 
majority,  would  be  decisive  of  the  case.  The  objections  raised 
to  the  statute  on  the  ground  of  due  process  applied  to  the  pro- 
cedure by  which  it  was  adopted  and  to  its  substantive  effect. 


'Knox  y.  Lee.  12  Wall.  (79  U.  S.)  457.  at  p.  551  (1871).  For  a  conten- 
tion that  this  statement  stands  for  a  doctrine  that  the  due-process  clause  of 
the  Fifth  Amendment  does  not  limit  Congress  in  respect  to  statutes  which  are 
admittedly  regulations  of  interstate  commerce,  see  Henry  Hull,  "The  Federal 
Child  Labor  Law,"  31  Political  Science  Quarterly  519,  at  pp.  526-529.  For  a 
statement  of  the  opposing  view  see  Thomas  I.  Parkinson,  "The  Federal  Child 
Labor  Law,"  31  Political  Science  Quarterly  531,  at  pp.  533-534,  539. 
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(a)     The    Requirements    of    Due    Process    as    to    Legislative 

Procedure. 

The  dissenting  opinion  of  Mr.  Justice  Day  declares  the 
wholly  novel  doctrine  that  investigation  and  deliberation  is  an 
essential  requisite  of  certain  kinds  of  legislative  action.  The 
absence  of  such  investigation  and  deliberation  on  the  part  of  Con- 
gress before  passing  the  Adamson  Law,  he  declares  to  be  a  "vio- 
lation of  the  spirit  of  fair  play  and  equal  right  which  the  Consti- 
tution intended  to  secure  in  the  due-process  clause  to  all  coming 
within  its  protection."  The  only  precedents  cited  for  this  doc- 
trine are  cases  involving  the  procedure  of  courts  and  adminis- 
trative bodies.  Where  the  judgments  or  orders  of  courts  or 
administrative  bodies  are  final  determinations  of  the  rights  of 
individuals,  such  judgments  or  orders  must  be  preceded  by  notice 
and  an  opportunity  to  be  heard,  in  order  that  the  judicial  or 
administrative  procedure  satisfy  the  requirements  of  due  process. 
But  where  these  administrative  or  judicial  determinations  are  not 

final,  notice  and  hearing  may  be  dispensed  with.^    If,  without  any 
deliberation  or  hearing,  a  health  board  destroys  food  alleged  to 

be  unfit  for  human  consumption,  its  action  will  be  sustained 

provided  the  court  finds  that  the  food  was  in  fact  unfit  for  human 

consimiption.     So  it  would  seem  that  a  legislature  should  be 

permitted  to  act  as  hastily  as  it  pleases,  subject  only  to  judicial 

review  of  the  substantive  effects  of  its  action.     Moreover,  the 

Constitution  expressly  declares  that  "each  house  may  determine 

the  rules  of  its  proceedings."    Mr.  Justice  Day's  contention  seems 

flatly  subversive  of  this  specific  grant  of  power  to  Congress.    If 

subordinate  administrative  bodies  are  allowed  to  dispense  with 

notice  and  hearing  when  the  situation  calls  for  immediate  action, 

manifestly  the  supreme  legislative  body  of  the  nation  should  be 

permitted  to  act  with  equal  celerity. 

Mr.  Justice  Day  does  not  insist  that  Congress  should  accord 

a  hearing  before  taking  action.    He  says  merely  that  "inherently, 


'Hagar  v.  Reclamation  District.  11 1  U.  S.  701  (1884)  ;  Lawton  v.  Steele, 
152  U.  S.  133  (1894) ;  North  American  Cold  Storage  Company  v.  Chicago, 
211  U.  S.  306  (1908). 
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such  legislation  [fixing  wages]  requires  that  investigation  and 
deliberation  shall  precede  action,"  a  principle,  he  says,  which 
Congress  has  recognized  in  fixing  rates.     It  has  not,  however, 
been  declared  by  the  Supreme  Court  that  a  hearing  must  precede 
the  fixing  of  a  rate.«    But  even  if  this  should  become  the  law, 
difiFerent  considerations  may  well  apply  to  the  procedure  to  be 
adopted  in  passing  such  a  statute  as  the  Adamson  Law.     The 
presence  of  emergency  justifies  the  absence  of  notice  and  hearing 
in  administrative  action.     It  should  also  do  so  with  regard  to 
legislative  action.    No  emergency  exists  with  respect  to  the  fixing 
of  rates.     Delay  could  not  be  fatal  to  the  object  of  the  statute. 
But  there  was  good  reason  to  believe  that  delay  would  be  as 
baneful  in  dealing  with  the  situation  which  prompted  the  Adam- 
son  Law  as  it  would  be  in  dealing  with  food  alleged  to  be  unfit 
for  human  consumption.     Mr.  Justice  Day  seems  to  recognize 
this  in  part.     "I  agree,"  he  says,  "that  a  situation,  such  as  was 
presented  to  Congress  at  this  time,  properly  called  for  the  exer- 
tion of  its  proper  authority  to  avert  impending  calamity."     He 
agrees  also  that  "Congress  has  the  power  to  fix  the  amount  of 
compensation  necessary  to  secure  a  proper  senice."    His  position 
seems  to  be  that,  though  Congress  might  pass  the  Adamson  Law 
to  avert  a  pending  calamity,  it  must  not  pass  it  hastily,  even 
though  delay  might  defeat  the  purpose  of  averting  the  calamity. 
Mr.  Justice  Pitney  expresses  his  agreement  with  Mr.  Justice 
Day,  but  does  not  add  his  reasons.    The  chief  justice,  evidently 
discussing  Mr.  Justice  Day's  position,  answers  it  by  saying: 

.  "All  the  contentions  as  to  want  of  consideration  sustaining  the 
action  taken  are  disposed  of  by  the  history  we  have  given  of  the 

preslly  d^ecUred  I'nThe^'m.^'  '^  ^-  •^-S'^.  at  pp.  54^54/   (.892).  it  was  ex- 
fegfslative  fixfne  o^  °P""°k   ^''**  "«  hearing  was  necessary  in 

icgisjauve  nxing  ot   rates.     This  was,  however,  before  the   Sunreme  Tnurt 
had  definitely  settled  that  rates  fixed  by  the  legislature  were  subjecT'o  iudi 
aa    review  on  the  question   of   reasonableness.     In    HoZ  rSone  and 
Telegraph  Company  v.  Los  .\neeles    2ir  U    S    ^6-  Virv^T  ;«      v.-  u  •! 
contended  that  a  sc^hedule  of  rfteffixed  by  aV^n^ic  paTcouncirwas  iUid 

thaTa'heTrin?ha"f  i^?  ""^S'^'^  ■*"  '\  ^T'^^"^-  ^'^   Justice  Moody  ?ound 
!;«n     K  .1     ^  u       "  ^^^^  ^^^"  «'^^"-  ^"t  he  specifically  left  open  the  aues- 

,Tdtr„.^^^  ■aV^Xdt  '^i^t  s;\^;is.^  ^"-^  -^  ^ 
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events  out  of  which  the  controversy  grew,  the  public  nature  of  the 
dispute,  the  interposition  of  the  president,  the  call  by  him  upon 
Congress  for  action  in  conjunction  with  the  action  taken,  all  demon- 
strating not  unwitting  action  or  a  failure  to  consider,  whatever  may 
be  the  room,  if  any,  for  a  divergence  of  opinion  as  to  the  want  of 
wisdom  shown  by  the  action  taken." 

He  thus  tells  us  that  if  deliberation  were  essential,  it  might 
precede  rather  than  follow  the  introduction  of  a  bill.     He  does 
not  directly  controvert  the  contention  that  deliberation  was  essen- 
tial.   This  may  indicate  that  there  is  creeping  into  our  constitu- 
tional law  the  doctrine  that  a  legislature  cannot  act  in  a  hurry 
even  though  its  action  is  otherwise  free  from  fault.     Probably, 
however,  it  indicates  merely  that  the  chief  justice  preferred  to 
say  no  more  than  was  necessary  to  show  the  inapplicability  of 
Mr.  Justice  Day's  position  to  the  case  before  the  court.     As  a 
caution  to  the  legislature  it  may  be  well  for  a  dissenting  opinion 
to  assert  the  importance  of  delil^eration  before  passing  a  statute. 
Certainly  legislative  investigation  and  deliberation  add  greatly  to 
the  presumption  in  favor  of  the  constitutionality  of  a  statute. 
But  it  seems  exceedingly  unlikely  that  any  court  will  ever  declare 
that  the  absence  of  such  deliberation  is  in  itself  a  violation  of 
the  Constitution,  when  the  Constitution  expressly  provides  that 
the  legislature  may  determine  the  rules  of  its  proceedings.     If 
the  substantive  results  of  a  statute  do  not  constitute  a  taking  of 
liberty  or  property  without  due  process,  it  would  be  rather  absurd 
to  declare  that  the  statute  was  unconstitutional  because  the  legis- 
lature came  to  a  correct  conclusion  too  speedily. 

(b)     The  Requirements  of  Due  Process  as  to  Legislative  Inter- 
ference with  Freedom  of  Contract. 

An  interference  with  freedom  to  contract  is  a  deprivation 
of  liberty.'*  It  is  held  to  be  also  a  deprivation  of  property.***  Not 
all  deprivations  of  liberty  or  property,  however,  are  forbidden  by 
the  Constitution.    One  may  be  constitutionally  deprived  of  liberty 

•Allgeyer  v.  Louisiana,  165  U.  S.  578  (1897). 

"Gillespie  v.  People,  188  111.  176  (1900):  "The  right  of  property  in- 
volves, as  one  of  its  essential  attributes,  the  right,  not  only  to  contract,  but 
also  to  terminate  contracts." 


It 
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or  property,  provided  the  deprivation  is  not  wanting  in  due 
process  of  law.  The  extent  of  the  deprivation  which  will  be  held 
consistent  with  due  process  depends  upon  the  importance  of  the 
public  need  which  is  served  by  the  deprivation  imposed  upon  the 
individual.  Railroads  may  be  compelled  to  make  their  bridges 
safe,  though  the  cost  is  exceedingly  burdensome.  They  may  be 
required  to  promote  the  public  convenience,  but  in  determining 
the  extent  to  which  they  may  be  forced  to  serve  this  end,  the  cost 
is  an  important  element  to  consider."  It  would  seem  that,  if  the 
Adamson  Law  were  deemed  essential  to  the  public  safety,  the 
burden  it  imposed  upon  the  railroads  would  be  immaterial.  If, 
however,  it  served  public  convenience  only,  and  not  public  neces- 
sity, then  the  extent  of  the  burden  on  the  roads  might  acquire 
significance. 

None  of  the  opinions  in  Wilson  v.  New  dealt  with  the  prob- 
lem in  this  fashion.  Chief  Justice  White  did  not  separate  his 
consideration  of  the  question  whether  the  statute  was  a  regula- 
tion of  commerce  from  his  discussion  of  whether  it  was  obnoxious 
to  the  due-process  clause.  He  commingled  these  two  questions 
in  a  different  grouping,  as  follows : 

"All  the  propositions  relied  upon  and  arguments  advanced  ulti- 
mately come  to  two  questions:  first,  the  entire  want  of  constitu 
tional  power  to  deal  with  the  subjects  embraced  in  the  statute,  and 
second,  such  abuse  of  the  power  if  possessed  as  rendered  its  exer- 
cise unconstitutional.'* 

Owing  to  the  fact  that  Mr.  Justice  Pitney  gave  separate 
treatment  to  the  inhibitions  of  the  Fifth  Amendment,  it  will  be 
simpler  to  state  his  objections  to  the  statute  and  then  to  indicate 
the  answers  given  these  objections  in  the  opinion  of  the  chief 
justice. 

"The  most  familiar  example  is  the  regulation  of  rates.  Chicago.  Mil 
waukee  &  St.  Paul  Railway  Company  v.  Tompkins,  176  U.  S.  174  (1900). 
For  an  excellent  statement  of  the  relation  between  the  public  need  and  the 
cost  to  the  individual  of  promoting  that  need,  see  the  opinion  of  Mr.  Justice 
Lamar  m  Washington,  ex  rel.  Oregon  Railroad  and  Navigation  Company  v. 
Lawrence,  224  U.  S.  510  (1912).  at  pp.  528-530:  "The  question  in  each  case 
must  be  determined  in  the  light  of  all  the  facts,  and  with  a  just  regard  to 
the  advantage  to  be  derived  by  the  public,  and  the  expense  to  be  incurred  by 
the  carrier.  For  while  the  question  of  expense  must  always  be  considered, 
the  weight  to  be  given  that  fact  depends  somewhat  on  the  character  of  the 
facilities  sought." 
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Mr.  Justice  Pitney  held,  as  we  have  seen,  that  the  federal 
government  has  no  power  to  compel  the  service  of  the  railroads 
in  interstate  commerce.  Therefore  he  found  no  warrant  for 
compelling  the  roads  to  pay  enough  to  secure  a  labor  force  to 
continue  that  service.  Thus  he  would  accord  to  the  federal  gov- 
ernment no  greater  powers  over  a  public-service  business  than 
over  a  private  business.  It  is  difficult  to  reconcile  his  position  in 
this  respect  with  his  recognition  that  "every  member  of  the  public 
is  entitled  to  be  served."  It  is  still  more  difficult  to  reconcile  it 
with  the  many  decisions  sustaining  federal  regulations  of  inter- 
state carriers  which  greatly  exceed  any  powers  that  government 
has  ever  exercised  over  purely  private  businesses.  Mr.  Justice 
Pitney 's  opinion  abundantly  justifies  the  comment  made  by  the 
chief  justice  on  the  arguments  which  his  dissenting  colleague 
accepts : 

"Indeed  in  seeking  to  test  the  arguments  by  which  the  proposi- 
tions are  sought  to  be  supported  we  are  of  opinion  that  it  is  evi- 
dent, that  in  substance  they  assert  not  that  no  legislative  judgment 
was  exercised,  but  that  in  enacting  the  statute  there  was  an  unwise 
exertion  of  legislative  power,  begotten  either  from  some  miscon- 
ception or  some  mistaken  economic  view  or  partiality  for  the  rights 
of  one  disputant  over  the  other  or  some  unstated  motive  which 
should  not  have  been  permitted  to  influence  action.  But  to  state 
such  considerations  is  to  state  also  the  entire  want  of  judicial  power 
to  consider  them." 

Mr.  Justice  Pitney  insisted  that  the  roads  and  their  em- 
ployees had  the  constitutionally  guaranteed  right  to  agree  as  to 
wages,  or  to  disagree,  and  in  the  event  of  disagreement  to  decline 
to  serve  the  public  till  their  disagreement  was  ended,  whatever 
the  public  calamity  that  might  ensue.  Chief  Justice  White 
conceded  that  the  roads  and  their  employees  had  the  right  to  agree 
as  to  wages,  but  held  that,  in  the  event  of  disagreement,  the 
public  had  the  right  to  establish  by  law  a  wage  scale  for  such 
period  as  might  be  necessary  to  enable  the  parties  to  come  to  an 
agreement.  Mr.  Justice  Pitney  asserted  that  "it  is  of  the  very 
essence  of  the  right  [to  contract]  that  the  parties  may  remain  in 
disagreement  if  either  party  is  not  content  with  any  term  imposed 
by  the  other."  He  evidently  misinterprets  the  statement  of  the 
chief  justice  with  reference  to  the  failure  of  the  parties  to  exercise 
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their  private  right  to  agree.  He  seems  to  assume  that  it  implies 
a  denial  of  the  existence  of  any  private  right  to  disagree  under 
any  circumstances.  But  this  implication  is  not  warranted.  Com- 
plete freedom  of  contract  would  of  course  include  freedom  from 
any  compulsion  based  on  the  failure  to  contract.  But  complete 
freedom  of  contract  exists  imder  no  system  of  law.  A  law  which 
compels  a  railroad  to  buy  a  certain  kind  of  safety  appliance  inter- 
feres with  freedom  to  contract  and  with  freedom  not  to  contract. 
When  Mr.  Justice  White  points  out  that  the  Adamson  Law  did 
not  interfere  with  the  freedom  to  contract,  he  does  not  mean  that 
freedom  to  contract  is  the  only  freedom  subject  to  constitutional 
protection.  It  is  true  that  this  implication  is  possible,  if  we  isolate 
certain  sentences  from  their  context. 

"Conceding  that  from  the  point  of  view  of  the  private  right 
and  private  interest  as  contradistinguished  from  the  public  interest 
the  power  exists  between  the  parties,  the  employers  and  employees, 
to  agree  as  to  a  standard  of  wages  free  from  legislative  interference 
that  right  in  no  way  affects  the  lawmaking  power  to  protect  the  pub- 
lic right  and  create  a  standard  of  wages  resulting  from  a  dispute  as 
to  wages  and  the  failure  therefore  to  establish  by  consent  a  standard. 
The  capacity  to  exercise  the  private  right  free  from  legislative  inter- 
ference affords  no  ground  for  saying  that  legislative  power  docs 
not  exist  to  protect  the  public  interest  from  the  injury  resulting 
from  a  failure  to  exercise  the  private  right." 

But  the  sentence  immediately  following  makes  it  clear  that 
the  chief  justice  appreciates  that  there  are  constitutional  limita- 
tions on  legislative  impositions  of  burdens  on  those  who  fail  to 
exercise  their  private  right  to  contract : 

"In  saying  this,  of  course,  it  is  always  to  be  borne  in  mind  that 
as  to  both  carrier  and  employee  the  beneficent  and  ever-present 
safeguards  of  the  Constitution  are  applicable,  and  therefore  both 
are  protected  against  confiscation  and  against  every  act  of  arbi- 
trary power  which  if  given  effect  to  would  amount  to  a  denial  of 
due  process  or  would  be  repugnant  to  any  other  constitutional  right," 

The  point  made  by  the  chief  justice  comes  down  to  this. 
The  Adamson  Law  did  not  interfere  with  agreements  made  by 
the  two  parties  to  the  labor  contract.  It  dealt  with  a  situation 
created  by  the  absence  of  any  agreement.  It  ordered  the  carriers 
to  make  such  agreement  as  was  deemed  essential  to  enable  them 
to  perform  the  services  which  they  could  be  compelled  to  perform. 
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But  it  does  not  follow  that  under  different  circumstances  and 
with  regard  to  different  parties,  the  right  to  be  free  from  legisla- 
tive compulsion  in  the  event  of  failure  to  make  a  contract  would 
not  be  sustained  as  within  the  fold  of  constitutional  protection. 

Mr.  Justice  Pitney  treats  freedom  of  contract  as  an  abstract 
and  universal  concept  protected  by  the  due-process  clause,  who- 
ever the  parties  in  interest  and  whatever  the  circumstances.  The 
right  to  control  property,  he  says,  "to  manage  and  to  dispose  of 
it  .  .  .  the  right  to  hire  employees,  to  bargain  freely  with 
them  about  the  rate  of  wages  .  .  .  these  are  among  the 
essential  rights  of  property,  that  pertain  to  owners  of  railroads 
as  to  others."  To  a  degree,  yes.  But  not  absolutely  and  univer- 
sally— as  the  entire  law  of  the  police  power  shows. 

It  is  not  clear  just  what  the  learned  justice  means  by  saying 
that  the  right  to  control  or  manage  property  is  an  "essential" 
right  of  property.  "Essential"  cannot  mean  "necessary,"  for 
owners  of  railroads  have  not  the  right  to  control  and  manage 
their  property  as  they  will,  and  yet  their  property  still  exists.  It 
is  likely  that  by  "essential"  Mr.  Justice  Pitney  means  "desirable" 
or  "important"  under  nearly  all  circumstances.  This  is  a  tenable 
position.  Adam  Smith  thought  so.  Herbert  Spencer  thought  so. 
The  philosophical  anarchists  think  so.  Adam  Smith  and  Herbert 
Spencer  may  have  been  wise  in  their  generations.  But  what  was 
wise  in  their  generations  is  not  of  necessity  wise  in  ours.  Tempora 
mutaniur.  Granting  even  the  wisdom  of  Mr.  Justice  Pitney's 
view  of  what  is  essential,  it  remains  a  serious  question  whether 
the  Constitution  has  delegated  to  him  the  power  to  substitute  his 
wisdom  for  the  judgment  of  the  legislature.  That  it  does  not,  is 
distinctly  asserted  in  the  opinion  of  the  chief  justice.*^ 

It  is  not  to  be  assumed  that  Mr.  Justice  Pitney's  view  of 
what  is  essential  is  influenced  by  any  bias  in  favor  of  the  economic 
interests  of  one  group  as  against  those  of  another.  He  is  inclined 
to  think  that  Congress  might  have  appropriated  public  money  to 
satisfy  the  demands  of  the  trainmen.  He  says  that  he  is  "unable 
to  find  in  the  Constitution  any  authority  on  the  part  of  Congress 


**  See  passage  cited  on  page  17. 
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to  commandeer  the  railroads  or  the  services  of  the  trainmen."  It 
is  clear  that  it  is  his  opinion  that  freedom  from  legislative  coercion 
with  regard  to  the  continuance  of  employment  or  the  wages  to  be 
paid  or  accepted  for  labor  are  equally  "essential"  characteristics 
of  the  "rights"  of  employees  as  well  as  of  employers.  Some  of 
Mr.  Justice  Pitney's  dicta  will  be  as  welcome  to  the  employees  as 
some  of  the  dicta  of  the  chief  justice  will  be  unwelcome.  The 
chief  justice  implies  that  Congress  can  commandeer  the  services 
of  employees.^'*  The  chief  difference  between  him  and  his  dis- 
senting colleague  which  reveals  itself  in  the  opinions  under  review 
relates  to  the  extent  to  which  the  due-process  clause  permits  the 
members  of  the  court  to  substitute  their  views  of  desirability  for 
those  of  the  legislature.  There  may  also  be  a  difference  as  to 
what  the  two  members  of  the  court  think  desirable.  The  chief 
justice  evidently  does  not  think  it  an  "essential"  right  of  property 
or  of  liberty,  for  individuals  to  use  their  liberty  in  such  a  way 
as  to  bring  about  a  great  public  calamity.  His  colleague  dis- 
agrees. The  facts  are  to  him  immaterial  in  law.  Public  calamity 
or  no,  the  interest  of  individuals  to  be  let  alone  is  essential.  Since 
it  is  clear  from  other  opinions  that  the  chief  justice  holds  that 
"rights"  which  he  deems  "essential"  or  "fundamental"  are  pro- 
tected by  the  due-process  clause,  it  seems  correct  to  infer  that  his 
judgment  of  what  are  essential  rights  differs  from  that  of  his 
colleague.  And,  since  the  selection  of  what  is  essential  is  not 
controlled  by  any  inherent  meaning  in  the  words  "due  process  of 
law,"  such  selection  must  to  a  considerable  degree  l^e  governed 
consciously  or  unconsciously  by  one's  view  of  what  is  desirable. 
As  Mr.  Justice  Pitney  was  of  opinion  that  under  no  circum- 
stances whatever  can  Congress  prescribe  rates  of  wages  for  those 
engaged  in  public-service  enterprises,  he  was  not  concerned  with 
the  question  whether  the  Adamson  Law  was  an  abuse  of  an  exist- 
ing power.  This  question,  however,  was  one  which  the  contrary 
determination  of  the  major  issue  by  the  chief  justice  required  him 
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'Whatever  would  be  the  right  of  an  employee  engaged  in  a  private 
business  to  demand  such  wages  as  he  desires,  to  leave  the  employment  if  he 
docs  not  get  them  and  by  concert  of  action  to  agree  with  others  to  leave 
upon  the  same  condition,  such  rights  are  necessarily  subject  to  limitation  when 
employment  is  accepted  in  a  business  charged  with  a  public  interest." 


to  discuss.  On  this  point  he  emphasizes  that  the  Adamson  Law 
was  a  temporary  measure,  that  it  imposed  a  wage  scale  on  the 
parties  only  after  their  failure  to  fix  one  by  agreement  and  left 
them  free  after  a  brief  time  to  fix  a  new  scale  if  they  could  agree, 
that  the  scale  imposed  was  not  that  demanded  by  either  of  the 
parties  from  the  other,  but  was  a  compromise  between  the  two, 
and  that  "no  contention  is  made  that  in  any  view  the  enforce- 
ment of  the  act  would  result  in  confiscation."  The  meaning  of 
the  term  "confiscation"  must  be  that  fixed  to  it  in  determining 
the  validity  of  rate  regulations,  since  manifestly  the  roads  are 
compelled  to  pay  more  than  they  thought  they  would  have  to  pay 
if  left  free  to  fight  out  their  differences  with  their  employees. 

The  problem  before  the  court  was  considerably  simplified  by 
the  failure  of  the  roads  to  allege  and  prove  that  the  enforced 
increase  of  wages  would  reduce  their  net  earnings  to  a  point  below 
a  fair  return  on  the  fair  value  of  their  property.  If  such  allega- 
tions had  been  made  and  substantiated,  their  weight  would  seem 
to  be  dependent  on  the  question  whether  the  power  exercised  by 
Congress  was  that  to  promote  public  convenience  only,  or  was 
that  to  promote  public  necessity,  in  the  sense  of  health,  morals  or 
safety.**    The  chief  justice  evidently  takes  the  latter  view.    He 

"  In  regulations  imposed  on  a  business  aflFected  with  a  public  interest,  the 
importance  of  the  expenditure  involved  in  complying  with  the  regulation 
would  depend  on  whether  or  not  the  regulation  related  to  what  are  called 
the  "absolute  duties."  Mr.  Justice  Day  and  Mr.  Justice  McKenna  both  refer 
to  the  question  of  the  extent  of  the  burden  imposed  on  the  roads  by  the 
Adamson  Law.  The  former  says  that  the  "cost  of  the  experiment  .  .  . 
must  be  paid,  not  by  the  public,  nor  be  equally  borne  by  the  contracting 
parties,  but  by  legislative  edict  is  made  to  fall  entirely  upon  one  of  the 
parties,  with  no  provision  for  compensation  should  the  subsequent  investiga- 
tion establish  the  injustice  or  impropriety  of  the  temporary  mcrease."  Mr. 
Justice  McKenna,  after  observing  that  to  a  carrier  a  wage  law  merely  im- 
poses an  expense  which  can  be  adjusted  through  its  rates,  adds:  "If  it  be 
said  that  rates  cannot  be  changed  at  will,  but  only  by  permission  of  authority, 
I  cannot  think  that  permission  will  not  be  given  if  it  is  necessary  to  fulfill 
the  command  of  the  law.  Indeed,  if  not  given,  the  law  might  encounter  con- 
stitutional restriction."  He  can  hardly  be  speaking  of  the  Adamson  Law,  for 
the  determination  which  he  implies  might  render  some  law  unconstitutional 
was  to  be  made  only  after  the  expiration  of  the  wage  provisions  of  the 
Adamson  Law.  It  would  seem  that  if  the  roads  can  be  compelled  to  furnish 
transportation  service  and  if  a  raise  in  wages  is  deemed  essential  to  securing 
such  service,  the  cost  to  the  roads  of  raising  the  wages  should  be  immaterial 
so  long  as  they  remain  under  a  duty  to  serve  the  public.  But  such  cost  is  of 
necessity  an  increase  in  expenses  and  will  cause  a  decrease  in  net  returns.  If 
such  increase  in  expenses  decreases  the  returns  below  the  point  which  is  deemed 
a  fair  return  on  the  fair  value  of  the  property,  the  existing  rates  imposed  by 
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speaks  of  the  act  as  an  exercise  of  a  "power  to  remedy  a  situa- 
tion   .    .    .    which  if  not  remedied,  would  leave  the  public  help- 
less, the  whole  people  ruined  and  all  the  homes  of  the  land  sub- 
mitted to  a  danger  of  the  most  serious  character."    Mr.  Justice 
Day  referred  to  the  situation  at  the  time  of  the  passage  of  the 
act  as  one  calling  for  the  exercise  of  proper  congressional  author- 
ity "to  avert  impending  calamity."     With  these  views  of  the 
purpose  of  the  act,  sanctioned  by  six  of  the  judges,  the  element 
of  cost  in  complying  with  the  law  should  be  no  more  material 
than  it  is  in  determining  the  constitutionality  of  statutes  or  admin- 
istrative orders,  requiring  the  destruction  of  dangerous  build- 
ings »»  or  of  unwholesome  food  »•  or  the  abandonment  of  the 
manufacture  or  sale  of  liquor.^^     Some  public  advantages  arc 
deemed  so  essential  that  they  may  be  secured  by  legislation  even 
though  such  legislation  involves  the  extinction  of  the  entire  value 
of  the  offending  property.    Such  legislation  frequently  takes  the 
form  of  the  requirement  of  expenditure  in  connection  with  the 
use  of  property  if  such  use  is  to  be  continued. 

If,  then,  grave  public  danger  authorizes  the  imposition  of 
serious  or  even  total  and  permanent  loss  of  property  in  connec- 
tion with  purely  private  undertakings,  a  like  danger  would  a 
fortiori  justify  the  imposition  of  serious  loss  on  those  engaged  in 
a  business  affected  with  a  public  interest.  Such  considerations, 
Mr.  Justice  Pitney  brushes  aside  by  declarations  which  involve  a 
denial  that  interstate  transportation  is  a  business  affected  with  a 
public  interest.  But  Mr.  Justice  Van  Devanter  is  his  only  col- 
league to  indicate  any  concurrence  in  this  doctrine.  The  other 
members  of  the  court,  with  the  possible  exception  of  Mr.  Justice 


wonW  ^hl'^^LH-f^T?'""  Commission  would  be  confiscatory  and  the  roads 
would  be  entitled  to  permission   to  increase  them.     The  question  of  cost 

I  /w  h.,.^7fK  ■  V  "'^^!,'"'*'  ^"  i!"^  constitutionality,  not  of  the  .Adamsoii 
hco;..  I  ^^  existing  orders  of  the  Interstate  Commerce  Commission  with 
respect  to  rates.  For  a  discussion  of  this  aspect  of  the  question  see  17 
Columbia  Law  Review  114,  at  pp.  117-121.  ' 

"Freund.  Police  Power  (Chicago.  Callaghan  &  Company.  1904).  section 
520. 

/  Jl?^^^^  American  Cold  Storage  Company  v.  Chicago,  211  U.  S.  306 
(1900).  '      *  •'^ 

"Mugler  V.  Kansas,  123  U.  S.  623  (1887). 
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McReynolds,  may  be  assumed  to  agree  with  principles  stated  in 
the  opinion  of  the  chief  justice. 

"That  the  business  of  common  carriers  by  rail  is  in  a  sense  a 
public  business,  because  of  the  interest  of  society  in  the  continued 
operation  and  rightful  conduct  of  such  business  and  that  the  public 
interest  begets  a  public,  right  of  regulation  to  the  full  extent  neces- 
sary to  secure  and  protect  it,  is  settled  by  so  many  decisions,  state 
and  federal,  and  is  illustrated  by  such  a  continuous  exertion  of 
state  and  federal  legislative  power  as  to  leave  no  room  for  question 
on  the  subject.    .    .    . 

"That  the  power  to  regulate  .  .  .  embraces  the  right  to  con- 
trol the  contract  power  of  the  carrier  in  so  far  as  the  public  interest 
requires  such  limitation,  has  also  been  manifested  by  repeated  acts 
of  legislation  as  to  bills  of  lading,  tariffs  and  many  other  things,  too 
numerous  to  mention.    .    .    . 

"Clear  also  is  it  that  an  obligation  rests  upon  a  carrier  to  carry 
on  its  business  and  that  conditions  of  cost  or  other  obstacles  afford 
no  excuse  and  exempt  from  no  responsibility  which  arises  from  a 
failure  to  do  so  and  also  that  government  possesses  the  full  regu- 
latory power  to  compel  performance  of  such  duty." 

And  later  the  chief  justice  specifically  states  that  the  "power 
of  Congress  to  regulate"  is  "irrespective  of  the  source  whence 
the  carrier  draws  its  existence."  The  basis  of  the  legislative 
power  is  the  legal  fact  that  the  business  regulated  is  a  business 
affected  with  a  public  interest, 

"There  is  no  question  here  of  purely  private  right  since  the 
law  is  concerned  only  with  those  who  are  engaged  in  a  business 
charged  with  a  public  interest  where  the  subject  dealt  with  as  to  all 
the  parties  is  one  involved  in  that  business  and  which  we  have  seen 
comes  under  the  control  of  the  right  to  regulate  to  the  extent  that 
the  power  to  do  so  is  appropriate  or  relevant  to  the  business  regu- 
lated." 


3.  The  Significance  of  the  Opinions  in  Wilson  v.  New. 

From  the  foregoing  analysis  of  the  majority  opinion  it 
appears  that  the  dtxrtrine  for  which  Wilson  v.  New  stands  is  a 
rather  limited  one.  In  a  business  affected  with  a  public  interest, 
when  employers  and  employees  engaged  in  that  business  fail  to 
agree  upon  a  wage  scale,  and  when  such  disagreement  is  likely 
to  cause  an  interruption  of  the  business  which  will  produce  a 
great  public  calamity,  and  when  these  facts  have  been  matters  of 
such  public  notice  that  the  legislators  may  be  presumed  to  have 
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been  considering  them,  the  legislature  may  fix  for  a  limited  period 
a  wage  scale  which  is  a  compromise  between  the  respective  de- 
mands of  the  employers  and  the  employees  and  which  does  not 
deprive  the  employer  of  a  fair  return  on  the  fair  value  of  his 
property. 

To  this  doctrine  Mr.  Justice  Day  adds  the  qualification  that 
the  legislature  must  investigate  and  deliberate  between  the  intro- 
duction of  the  bill  and  its  enactment.  With  this,  Mr.  Justice 
Pitney  and  Mr.  Justice  Van  Devanter  agree.  It  is  not  certain 
that  they  go  further.  The  essence  of  their  dissent  may  be  that 
Congress  has  not  the  usual  legislative  powers  over  a  business 
affected  with  a  public  interest  unless  such  business  is  carried  on 
by  a  corporation  chartered  by  Congress.  A  necessary  link  in  their 
argument  is  the  assertion  that  Congress  has  not  the  power  to 
compel  service  from  an  interstate  carrier  not  having  a  federal 
charter.  Nevertheless  their  language  implies  that  the  determina- 
tion of  the  wages  to  be  paid  by  an  employer  is  a  subject  matter 
which,  so  far  at  least  as  legislative  action  is  concerned,  the  due- 
process  clause  puts  forever  within  the  realm  of  anarchy  and  with- 
out the  realm  of  law. 

The  dissent  of  Mr.  Justice  McReynolds  is  confined  to  the 
contention  that  the  regulation  of  wages  to  be  paid  to  those 
engaged  in  commerce  is  not  a  regulation  of  commerce  and  is 
therefore  not  within  the  constitutional  grant  to  Congress.  He 
gives  no  consideration  to  the  clause  of  the  Constitution  giving 
Congress  power  "to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  effect  the  foregoing  powers."  Clearly 
a  law  regulating  wages  might  be  not  a  regulation  of  what  is 
technically  regarded  as  commerce  and  yet  might  be  a  law  which 
was  necessary  and  proper  to  carry  into  effect  a  power  to  regulate 
commerce.  The  dissent  of  Mr.  Justice  McReynolds  throws  no 
light  on  his  views  of  state  legislative  power,  since  the  state  legis- 
latures have  residuary  and  not  delegated  authority  and  need  not 
bring  their  action  within  any  defined  class  of  powers. 

Scattered  through  the  several  opinions  are  dicta  not  essen- 
tial to  the  disposition  of  the  case.  The  chief  justice  declares  that, 
if  the  employers  and  employees  can  agree  upon  a  standard  of 
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wages,  "the  establishment  and  giving  effect  to  such  agreed-on 
standard  is  not  subject  to  be  controlled  or  prevented  by  public 
authority."  This  suggests  the  inference  that  he  was  one  of  the 
four  members  of  the  court  who  were  of  opinion  that  the  Oregon 
minimum-wage  law  was  unconstitutional.  Mr.  Justice  Day  says 
that  he  agrees  that  "Congress  has  the  power  to  fix  the  amount 
of  compensation  necessary  to  secure  a  proper  service,"  omitting 
any  qualification  that  the  exercise  of  such  power  is  contingent  on 
the  inability  of  employers  and  employees  to  agree.  Mr.  Justice 
McReynolds  and  Mr.  Justice  Pitney  say  that  the  doctrine  of  the 
majority  involves  the  conclusion  that  Congress  may  fix  a  maxi- 
mum as  well  as  a  minimum  wage  for  trainmen.  The  latter  adds 
that,  if  Congress  can  fix  wages  of  trainmen  "during  a  term  of 
months,  it  may  do  so  during  a  term  of  years" ;  that,  if  it  may 
"impose  its  arbitral  award"  in  a  dispute  between  employers  and 
employees  both  of  whom  are  engaged  in  interstate  commerce,  it 
may  do  the  same  in  the  event  of  a  dispute  between  the  railroads 
and  "the  producers  of  any  commodities  essential  to  the  proper 
movement  of  traffic."  The  chief  justice  says  that  the  right  of 
the  employee  to  leave  the  employment  if  he  does  not  get  such 
wages  as  he  desires  is  "necessarily  subject  to  limitation  when 
employment  is  accepted  in  a  business  charged  with  a  public 
interest."  But  Mr.  Justice  Day  is  "not  prepared  to  admit  that 
Congress  may  .  .  .  coerce  employees  against  their  will  to 
continue  in  service  in  interstate  commerce."  He  thinks  it  not 
"necessary  to  decide,  as  declared  in  the  majority  opinion,  that  in 
matters  of  this  kind  Congress  can  enact  a  compulsory  arbitration 
law,"  since  "these  questions  are  not  involved  in  this  case  and 
their  decision  need  not  be  anticipated  until  they  actually  arise." 
Mr.  Justice  Holmes,  Mr.  Justice  Brandeis  and  Mr.  Justice  Clarke 
are  silent  with  regard  to  these  dicta.  Their  concurrence  in  the 
opinion  of  the  chief  justice  does  not  indicate  their  agreement 
with  statements  not  essential  to  the  decision.  The  attitude  of  Mr. 
Justice  McKenna  is  not  definitely  stated.  His  opinion  is  confined 
to  the  intention  of  Congress.  "Of  the  power,"  he  says,  "I  have 
no  doubt.    .    .    .    Submission  to  regulation  is  the  condition  which 
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attaches  to  one  who  enters  into  or  accepts  employment  in  »  a 
business  in  which  the  public  has  an  interest."  Thus  he  seems  to 
declare  himself  in  favor  of  the  power  of  Congress  under  the 
commerce  clause  to  impose  some  coercion  on  employees  Yet  he 
may  imply  that  the  due-process  clause  sets  limits  to  coercion  on 
employees  that  it  does  not  on  employers. 

ouiri'J°i?  ^Y"7  ^  ^^g^  jaw  is  but  an  item  in  its  accounts,  and  re- 
quiring, It  may  be,  an  adjustment  of  its  operations,  the  expense  to 

lawl7^"^''^'^''°"^^•''^^'^^•    •    •    •    to  an  employeeTwage 
aw  may  be  of  more  vital  consequence,  be  of  the  very  essence  of  his 
life,  involving  factors-many  and  various-which  he  alone  "an  know 
and  estimate,  and  which,  besides,  might  not  have  an  eTdurh^^^^^^^ 
stancy  and  be  submissive  to  precedent  judgment."       ^""""""^  ^^" 

It  is,  however,  in  his  next  sentence  that  he  says  he  is  speak- 
mg  only  of  congressional  intention  and  not  of  power. 

These  various  questions,  though  not  necessarily  involved  in 
the  problem  before  the  court,  are  nevertheless  likely  within  a 
decade  to  come  before  the  court  for  actual  decision.    The  dispute 
of  the  dicta  in  the  opinion  under  review  gives  little  hope  for 
unanimity  among  the  judges  when  the  points  discussed  in  dicta 
must  be  settled  by  decision.    The  dispute  must  be  confusing  to 
legislators  who  look  to  the  Supreme  Court  for  light  as  to  the 
meaning  of  the  Constitution.    The  difference  between  the  judges 
both  in  the  dicta  and  in  the  reasoning  essential  to  the  decision 
seems  to  be  a  difference  quite  unrelated  to  the  phraseology  of  the 
Constitution,  a  difference  not  to  be  resolved  by  pointing  out  logical 
fallacies  m  the  argument.    The  source  of  the  difference  seems  to 
be  the  selection  of  different  premises. 


^..U|«.  sen?,  in  .h.  C^'o^,  "i^or^-^^ ^l  '^^^^l^^l. 
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The  situation  revealed  in  the  opinions  on  the  constitutionality 
of  the  Adamson  Law  prompts  inquiry  as  to  the  nature  and  extent 
of  the  power  of  the  judiciary  to  give  the  authoritative  definition 
of  the  meaning  of  the  terms  "regulation  of  commerce"  and  "due 
process  of  law."  It  invites  earnest  consideration  of  the  problem 
of  discovering  the  factors  that  influence  or  determine  the  con- 
clusions of  each  individual  member  of  the  bench.  Why  do  judges 
disagree?  Why  is  one  so  firmly  convinced  of  the  correctness  of 
a  conclusion  which  another  so  vigorously  condemns  as  unsound  ? 
If  the  situation  is  undesirable,  what  shall  be  the  remedy?  The 
judicial  controversy  over  the  constitutionality  of  the  Adamson 
Law  is  more  significant  for  the  larger  questions  which  it  raises 
than  for  the  minor  one  which  it  settles. 
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DECISIONS  OF  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  ON  CONSTITUTIONAL  QUESTIONS^  III 

1914r-1917 

THOMAS  REED   POWELL 
Columbia  University 

V.  RACE  DISCRIMINATION 

Two  instances  of  race  discrimination  which  came  before  the 
court  were  aimed  against  aliens.    Tniax  v.  Raich*  annulled  an 
Arizona  statute  which  required  every  employer  of  not  more  than 
five  workers  to  employ  not  less  than  80  per  cent  qualified  electors 
or  native  bom  citizens  of  the  United  States.    The  decision  was 
based,  not  only  on  the  equal  protection  clause,  but  also  on  the 
pnnciple  that  the  states  must  not  interfere  with  the  acknowledged 
powers  of  the  nation.    The  power  to  admit  aUens  which  Congress 
possesses  and  has  exercised  would  be  nugatory  if  the  states  after 
then-  admission  could  deny  them  the  opportunity  of  a  hvelihood. 
But  neither  of  these  principles  was  held  applicable  to  the  ex- 
clusion of  aliens  from  employment  on  pubhc  works.    The  opin- 
ions in  Heim  v.  McCall»  and  Crane  v.  New  York*  went  so  far 
as  to  declare  that  a  state  must  be  as  free  as  an  individual  to 
decide  for  itself  what  persons  shall  be  employed  on  work  done 

»,For  the  first  two  installments  of  this  article  see  12  American  Political  Science 
Review  17-49  (February,  1918)  and  427-457  (August,  1918) 

0.0  i^?J^?  ^  ^'  ^-  ^-  ^*  ^  ^'***  '»'*''  Comment  780,  29  Harvard  Law  Review 
219.  9  Maine  Law  Review  126,  64  University  of  Pennsylvania  Law  Review  616  and  3 
Virginia  Law  Review  398. 

i«  A  ^}^^^1-  ^  ^-  ^-  ^^^-  ^^  '^-  ^-  ^°'"^"'  '"^^^  ^^^^  t«  Work  for  the  State." 
16  Columbia  Law  Review  99.  See  also  4  California  Law  Review  405, 16  Columbia  Law 
Review  67.  1  Cornell  Law  Quarterly  175,  29  Harvard  Law  Review  452,  2  Iowa  Law 
Bulletin  140, 14  Michigan  Law  Review  246, 1  Southern  Law  Quarterly  166  1  Virginia 
Law  Register,  n.  s.  707,  710,  and  3  Virginia  Law  Review  390.  For  comments  on  the 
decision  m  the  state  court  see  15  Columbia  Law  Review  263,  28  Harvard  Law  Review 
628,  and  13  Michigan  Law  Review  695. 
«  (1915)  239  U.  S.  195. 
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for  it.  Yet  it  must  be  seriously  doubted  whether  the  court  by 
actual  decision  would  go  so  far  as  to  sanction  discriminations 
against  Quakers  or  Methodists  or  Republicans  or  Democrats. 
The  exclusion  of  aUensmay  be  justified  on  grounds  which  would 
not  apply  to  other  whimsicalities. 

Negroes  were  the  butt  of  the  other  examples  of  race  discrimi- 
nation with  which  the  court  had  to  deal.  Three  cases  annuUed 
the  so-called  "Grandfather  clauses"  of  state  election  laws,  whereby 
those  whose  ancestors  were  electors  prior  to  the  enactment  of  the 
Fifteenth  Amendment  are  excepted  from  the  literacy  test  im- 
posed on  others.  The  court  had  no  difficulty  in  discovering  that 
the  effect  of  this  was  to  exclude  aU  black  illiterates,  while  admit- 
ting many  Caucasians  whose  adventures  in  chirography  were 
equally  modest.  The  invalid  exception  to  the  literacy  test  was 
held  to  make  the  test  itself  invaUd.  Myers  v.  Anderson^  ap- 
plied to  the  state  election  officials,  in  favor  of  negroes  whom  they 
had  excluded  from  voting,  the  provisions  of  the  federal  statute 
giving  a  right  of  action  to  citizens  deprived  of  the  enjoyment  of 
any  of  the  rights  secured  to  them  by  the  Constitution.  Guinn  v. 
United  States*  held  that  such  act  subjected  the  officials  to  con- 
viction under  the  Act  of  Congress  penaUzing  a  conspiracy  to  injure, 
oppress,  threaten  or  intimidate  any  citizen  in  the  free  exercise 
of  any  right  or  privilege  secured  to  him  by  the  Constitution  or 
laws  of  the  United  States.  And  United  States  v.  Moseley'  ap- 
plied the  same  statute  to  officials  who  omitted  to  count  and  re- 
turn the  votes  cast  by  negroes.  In  this  case  Mr.  Justice  Lamar 
dissented,  on  the  ground  that  the  repeal  by  Congress  of  sections 
specifically  referring  to  election  offenses  indicated  that  the  pro- 
visions as  to  conspiracy  were  not  designed  to  apply. 

The  Oklahoma  separate  coach  law  came  before  the  court  in 
McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.«    A  bill  for  injunctive 

•  (1915)  238  U.  S.  368. 

•  (1915)  238  U.  S.  347.  See  81  Central  Law  Journal  19, 1  Cornell  Law  QuarUrly 
32,  8  Lawyer  and  Banker  233,  1  Southern  Law  QuarUrly  46,  and  3  Virginia  Law 
Review  74. 

»  (1915)  238  U.  S.  383. 

•  (1914)  235  U.  S.  151.  See  49  American  Law  Review  600,  80  Central  Law  Jotir- 
naZ  43,  28  Harvard  Law  Review  417, 18  Law  Notes  182,  213,  50  National  Corporation 
Reporter  595,  and  20  Virginia  Law  Register  781. 
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relief  was  dismissed  because  it  did  not  appear  that  the  complainmg 
negroes  had  as  yet  been  refused  accommodations,  or  that  those 
who  n^ght  be  refused  would  not  have  an  adequate  remedy  at 
law     But  the  opinion  of  the  court  made  it  clear  that  negroes 
could  not  be  excluded  from  parlor  cars  and  dining  cars  furnished 
for  white  passengers,  unless  equal  accommodations  of  this  char- 
acter were  provided  for  negroes.     The  argument  that  there 
would  not  be  a  sufficient  number  of  negroes  desuing  these  expen- 
sive accommodations  to  justify  making  provision  for  them  was 
dismissed  with  the  answer  that  the  constitutional  right  to  equal 
protection  of  the  laws  was  a  personal  one,  and  that  the  only  jus- 
tification for  excluding  an  individual  negro  from  any  particular 
conveyance  enjoyed  by  a  white  man  is  that  equally  good  accom- 
modations are  afforded  him.    Chief  Justice  White,  and  Justices 
Hohnes,  Lamar  and  McReynolds  confined  their  concurrence  to 
the  result,    which  was  merely  the  dismissal  of  the  bill.    This 
mdicates  that  the  court  will  be  divided  when  the  question  passed 
upon  m  the  opmion  is  squarely  presented  for  decision. 

Reynolds  V.  United  States"  declared  that  a  statute  of  Alabama 
m  Its  actual  operation  resulted  in  the  hnposition  of  involuntary 
servitude  forbidden  by  the  Thirteenth  Amendment.  The  law 
permitted  persons  convicted  of  minor  crimes  and  sentenced  to 
unpnsonment  in  default  of  payment  of  a  fine,  to  be  released 
upon  making  a  contract  to  work  for  a  fixed  term  for  one  who  be- 
came surety  for  the  payment  of  the  fine.  For  breach  of  this 
contra^  he  was  agam  subject  to  fine  and  imprisonment.  It  is 
not  difficult  to  perceive  how  an  initial  misstep  might  get  an 
emng  negro  into  the  toils  of  a  system  which  would  forcibly  re- 
mmd  him  of  antebeUum  conditions. »"    Mr.  Justice  Hohnes,  who 

•  (1914)  235  U.  S.  133.    See  2  Virginia  Law  Review  385. 

of Ihm  '^^  ^^^°;;V^e  ««"rt  involved  two  negroes.    Rivers  had  been  convicted 

anfinturn^^^^^^  Reynolds  paid  hi«  fine  and  cost, 

and  in  turn  therefor  Rivers  agreed  to  work  for  him  nine  months  and  twenty-four 

cZ^lfZrT  ""'  '"*-f  ^^  "^  "^"^^  ^"^  ^-  *^--P-  arrested  and 
convicted  and  fined  one  cent,  with  costs  of  $87.05.    To  avoid  imprisonment  he 

Tp^ilibleTo'rT  T  '''':  ^""«'!f°  "^  ^""'^  ^^^^^^y  Broughtonbecre  re- 
sponsible for  the  fine  and  costs  and  Rivers  agreed  to  work  for  him  for  fourteen 
months  and  fifteen  days  at  the  rate  of  $6  per  month  fourteen 

In  the  case  of  Fields,  the  other  negro,  a  conviction  of  selling  mortgaged  proo- 
erty  brought  a  fine  of  $50  with  costs  of  $69.75.    The  unfortunate  savefhimsdf 
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had  dissented  in  Bailey  v.  Alabama"  concurred  in  the  Rey- 
nolds case,  saying  in  a  separate  opinion  that  "the  successive 
contracts,  each  for  a  longer  term  than  the  last  are  the  inevitable, 
and  must  be  taken  to  have  been  the  contemplated,  outcome  of 
the  Alabama  laws.  On  this  ground  I  am  inclined  to  agree  that 
the  statutes  in  question  disclose  the  attempt  to  maintain  service 
that  the  Revised  Statutes  forbid."  In  holding  that  the  Alabama 
laws  violated  the  Act  of  Congress,  the  court  necessarily  held  that 
they  imposed  what  was  involuntary  servitude  within  the  mean- 
ing of  the  Thirteenth  Amendment. 

It  might  be  questioned  whether  the  Reynolds  case  is  properly 
put  under  the  head  of  race  discrimination.  The  Thirteenth 
Amendment  makes  no  mention  of  race,  color  or  previous  condi- 
tion of  servitude.  The  Alabama  law  might,  so  far  as  its  terms 
disclose,  operate  against  whites  as  well  as  blacks.  But  it  can 
hardly  be  doubted  that  it  was  aimed  agamst  negroes.  Very 
Ukely  the  Florida  statute  sustained  in  Butler  v.  Perry"  bears 
more  heavily  on  the  negro  than  on  the  white  man.  This  re- 
quired all  able-bodied  males  between  twenty-one  and  forty-five  to 
work  six  days  a  year  on  the  roads,  or  to  provide  a  substitute,  or 
pay  three  dollars.  The  alternatives  are  less  Ukely  to  be  taken 
advantage  of  by  large  numbers  of  negroes  than  by  whites.  But 
the  question  of  possible  discrimination  was  not  raised  in  the 
case,  and  for  all  that  appears  the  complainant  was  white. 

VI.  THE  OBLIGATION  OF  CONTRACTS 

All  of  the  complaints  raised  under  the  clause  forbidding  the 
states  to  pass  any  law  impairing  the  obUgation  of  contracts  in- 
volved alleged  impairments  of  contracts  made  by  the  state 
itself  or  some  subordmate  governmental  authority.  Several 
cases  reiterated  the  established  doctrine  that  the  clause  affords 

from  imprisonment  by  agreeing  to  work  for  one  who  became  his  surety,  at  the 
rate  of  $6  a  month  for  nineteen  months  and  twenty-nine  days.  In  both  cases  the 
contract  included  board,  lodging  and  clothing,  but  the  money  payment  stipu- 
lated in  the  contract  was  just  enough  to  reimburse  the  surety  for  payment  of  the 
fine,  so  that  none  of  it  would  find  its  way  to  the  pocket  of  the  indented  laborer. 

"  (1911)  219  U.  S.  219. 

»«  (1916)  240  U.  S.  328. 
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no  protection  against  a  change  in  judicial  decision  by  a  state 
court,  because  that  is  not  regarded  as  the  passing  of  a  law  by  the 
state."    Manila  Investment  Co.  v.  Tmnunell"  took  the  same 
view  of  the  breach  by  a  state  board  of  a  contract  to  convey 
l^d.    Banning  Co.  v.  California"  found  that  under  the  stat- 
utes  m  question  no  binding  contract  to  convey  land  was  con- 
summated  until  actual  payment  was  made  by  the  intending 
purch^r,  and  that  therefore  the  state  could  change  its  mind 
after  the  complainant  had  done  nothing  more  than  to  make  ap- 
phcation,  take  the  required  oatJi  and  expend  money  for  a  sur- 
vey.   Other  cases  held  that  the  alleged  contract  did  not  come 
into  existence  because  of  the  nonoccurrence  of  a  condition  pre- 
cedent,"  and  that  the  franchise  relied  on  had  been  lawfully 
revoked  for  nonuser." 

Several  cases  involved  tax  exemptions.  Seton  HaU  CoUege  v 
bouth  Orange^'  found  no  contract  in  an  exemption  granted  sev- 
eral years  after  the  incorporation  of  the  complainant,  who  had 
entered  upon  no  new  undertaking  thereafter  and  made  no  prom- 
ise to  do  anything  in  return  for  the  exemption.  Weight  was  given 
to  the  fact  that  when  the  exemption  was  granted  in  an  amend- 
ment to  the  corporate  charter,  there  was  in  force  a  state  statute 
makmg  all  corporate  charters  subject  to  legislative  alteration 
and  repeal.  In  Morris  Canal  &  Banking  Co.  v.  Bami,"  the 
court,  without  determmmg  whether  the  tax  exemption  originallv 
was  a  contract,  held  that  at  any  rate  it  did  not  pass  to  a  grantee 
and  lessee  of  the  company  originally  exempted. 

A  deferent  attitude  was  taken  by  a  majority  of  the  court 
towmls  the  situations  presented  in  Wright  v.  Central  of  Georgia 
Ky.  Co."  and  Wright  v.  Louisville  &  N.  R.  Co.«    The  cases 

"  WUIoughby  V.  Chicago,  (1914)  235  U.  S.  45;  Cleveland  &  P  R  Co  v  Clevp 
l*nd.  (1914)  235  U.  S.  50;  Kryger  v.  WUson,  (1916)  242  U.  S.  169 
(1915)  239  U.  8.  31, 

"  (1916)  240  U.  S.  142. 

»•  Louisville  &  N.  R.  Co.  v.  Behrman,  (1914)  235  U.  8  164 
^^^"  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co.,  (1914)  235  U.  S. 

"  (1916)  242  U.  8.  100. 
"  (1915)  239  U.  8.  126. 
"  (1915)  236  U.  8.  674. 
"  (1915)  236  U.  8.  687. 


depend  upon  their  special  facts,  which  are  intricate  and  techni- 
cal. The  charter  of  a  corporation  exempted  its  property  from 
all  taxation  other  than  a  specified  percentage  of  annual  income. 
It  also  authorized  the  grantee  to  lease  and  demise  the  franchise 
and  gave  to  any  such  lessee  the  right  to  be  a  common  carrier. 
The  minority,  consisting  of  Justices  Hughes,  Pitney  and  McRey- 
nolds,  thought  that  the  case  came  within  the  general  rule  that 
tax  exemptions  should  be  construed  as  personal  to  the  grantee, 
and  are  not  transferable  and  do  not  run  with  the  property  unless 
the  legislature  has  explicitly  declared  otherwise.  It  regarded  the 
so-called  lease  as  the  passing  of  the  entire  property  to  the  lessee, 
"to  hold,  if  it  pleased  in  perpetuity,  subject  to  an  annual  charge  of 
the  amount  specified."  The  majority,  however,  thought  that 
the  property  was  still  that  of  the  lessor  and  that  the  statute  sought 
to  tax  the  property  of  the  lessor  under  the  guise  of  reaching  some 
separate  interest  of  the  lessee.  They  are  careful  to  state  that 
they  do  not  suggest  "that  the  contract  in  the  charters  of  the 
lessor  passed  by  assignment  to  the  lessee,"  and  do  not  imply 
"that  the  property  was  exempted  generally,  into  whosesoever 
hands  it  might  come." 

Contentions  that  provisions  in  public-utihty  franchises  au- 
thorizing the  exaction  of  a  five-cent  fare  were  contracts  were 
passed  upon  in  two  cases.  Milwaukee  Electric  Railway  &  Light 
Co.  V.  Railroad  Commission"  rejected  the  contention,  finding  that 
the  state  court  was  warranted  in  holding  that  the  municipal 
authorities  had  not  been  granted  authority  by  the  legislature  to 
make  an  irrepealable  contract  which  would  "deprive  the  legisla- 
ture of  the  right  to  exercise  in  the  future  an  acknowledged  func- 
tion of  great  importance." 

In  Detroit  United  Railway  v.  Michigan,"  the  company  ob- 
jected to  a  decision  of  the  state  court  which  held  that  an  agree- 
ment on  its  part  to  sell  tickets  good  on  certain  hours  in  the  day 
at  the  rate  of  eight  for  twenty-five  cents  over  "any  of  its  lines 
in  the  city"  covered  lines  in  territory  subsequently  annexed  to 
the  city.    It  was  conceded  that  the  original  franchise  granted  by 

«  (1915)  238  U.  8.  174. 

"  (1916)  242  U.  S.  238.  See  15  Michigan  Law  Review  430,  and  26  Yale  Law 
Journal  500. 
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a  township  prior  to  its  annexation  to  the  city  constituted  a  con- 
tract pennitting  the  exaction  of  a  flat  five-cent  fare.  The  minority 
of  the  Supreme  Court,  consisting  of  Justices  Clarke  and  Brandeis, 
thought  the  interpretation  of  the  subsequent  agreement  as  includ- 
ing territory  which  might  in  the  future  be  annexed  to  the  city  was 
merely  a  question  of  the  law  of  contracts,  which  lay  within  the 
final  determination  of  the  state  court,  whether  right  or  wrong. 
But  the  majority  insisted  that  the  interpretation  was  erroneous 
and  that  the  state  court  by  applying  it  to  the  situation  before 
it  necessarily  gave  an  effect  to  the  ordinance  annexing  the  town- 
ship to  the  city,  which  impaired  the  obligation  of  the  contract 
existing  between  the  road  and  the  township. 

In  other  cases  the  complainants  sought  unsuccessfully  to  per- 
suade the  court  that  they  had  contracts  which  had  been  impaired. 
In  Seaboard  A.  L.  R.  Co.  v.  Raleigh'^  an  ordinance  permitting  a 
raih-oad  to  place  its  tracks  on  the  sidewalk  was  held  to  be  not  a 
contract,  but  a  revocable  Hcense.  The  facts  that  the  permission 
was  unhmited  in  time  and  was  granted  after  the  creation  of  the 
railroad  company  and  the  construction  of  its  road  were  deemed 
significant  and  controlling,  in  the  absence  of  any  specific  lan- 
guage to  the  contrary.  In  Southern  Wisconsin  R.  Co.  v.  Madison" 
a  street  railroad  was  made  to  pay  the  cost  of  an  asphalt  pavement 
between  its  tracks  and  for  the  space  of  a  foot  on  either  side.  The 
company's  objection  was  based  on  the  claim  that  the  charter  un- 
der which  it  then  operated,  by  omitting  the  provision  in  a  prior 
charter  imposing  on  it  the  duty  to  pave,  therefore  negatived  the 
duty.  But  the  Supreme  Court  sustained  the  state  court  in 
holding  that  the  duty  to  pave  was  embraced  withm  the  admitted 
duty  imposed  by  the  charter  to  keep  the  space  in  question  "in 
proper  repair." 

In  New  Orleans  Taxpayers'  Protective  Ass'n.  v.  New  Orleans'* 
it  was  urged  that  since  the  vote  authorizing  the  municipal  acqui- 
sition of  a  water  plant  provided  for  the  construction  "of  a  free 
sewerage  system,  with  free  water  therefor,"  water  for  drinking 

"  (1916)  242  U.  S.  15. 
»  (1916)  240  U.  S.  457. 
"  (1915)  237  U.  S.  33. 
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and  domestic  purposes  must  be  furnished  free,  because  it  all 
went  ultimately  to  the  sewer.  But  the  Supreme  Court  had  no  dif- 
ficulty in  deciding  that  the  only  contract  for  free  water  was  for 
such  as  "was  discharged  into  the  sewers  for  the  purpose  of  in- 
suring the  working  of  a  free  sewerage  system."  This  was  satis- 
fied by  the  rules  of  the  water  board  under  which  "1000  gallons 
per  quarter  are  allowed  free,  for  flushing  closets." 

Long  Sault  Development  Co.  v.  Call"  dismissed  for  lack  of 
jurisdiction  a  writ  of  error  from  the  New  York  court  which  had 
decided  that  the  grant  to  complainants  of  certain  rights  in  the 
St.  Lawrence  River  were  imconstitutional  as  an  attempt  by  the 
state  to  cede  lands  held  under  a  trust  to  control  the  navigation 
of  the  river.  The  majority  held  that  there  was  no  federal  ques- 
tion, since  the  state  court  had  given  no  effect  to  the  repealing 
legislation  later  passed.  It  was  evident,  however,  that  they  ap- 
proved of  the  decision  of  the  state  court  on  the  constitutional 
question  that  the  alleged  contract  never  had  a  valid  existence. 
Justices  Pitney  and  McKenna  dissented,  assigning  briefly  that 
the  original  grant  was  a  contract  and  that  the  state  court  had 
given  effect  to  the  repealing  legislation  to  impair  its  obligation. 

The  last  phase  of  the  South  Carohna  dispensary  system  came 
before  the  court  in  Carolina  Glass  Co.  v.  South  Carolina." 
Funds  previously  in  the  hands  of  the  county  dispensaries  were 
by  command  of  the  legislature  transferred  to  the  state  treasury. 
Those  who  had  furnished  supplies  to  the  dispensary,  and  claimed 
a  lien  on  the  funds,  objected;  but  the  Supreme  Court  foimd  that 
the  funds  had  always  been  funds  of  the  state,  that  contracts  for 
the  dispensaries  were  made  in  behalf  of  the  state,  that  the  state 
had  not  consented  to  be  sued,  and  held  therefore  that  the  re- 
moval of  the  funds  to  the  state  treasury  did  not  violate  the  obli- 
gation of  a  contract. 

Though  Congress  is  not  explicitly  forbidden  to  pass  a  law  im- 
pairing the  obligation  of  contracts,  Choate  v.  Trapp"  decided 
that  the  due-process  clause  of   the  Fifth  Amendment  protects 

"  (1916)  242  U.  S.  272.    See  1  Minnesota  Law  Review  347. 
»  (1916)  240  U.  S.  305. 
"  (1912)  224  U.  S.  665. 
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vested  rights  acquired  by  contract.  In  applying  this  clause  Size- 
more  V.  Brady'"  and  United  States  v.  Rowell"  held  that  con- 
gressional statutes  respecting  Indian  lands  did  not  constitute 
grants  in  presenti  so  as  to  inhibit  later  modifications.  Williams 
V.  Johnson"  took  a  similar  attitude  with  respect  to  restrictions 
imposed  by  Congress  on  the  aUenation  of  lands  allotted  to  indi- 
vidual Indians.  The  subsequent  removal  of  the  restrictions  was 
sustained.  Oregon  &  C.  R.  Co.  v.  United  States"  presented  a 
case  of  rights  lost  by  misuser.  Lands  had  been  granted  to  a 
railroad  company  to  be  sold  to  actual  settlers  in  limited  quan- 
tities at  a  price  not  to  exceed  $2.50  per  acre.  Many  sales  had 
been  made  in  violation  of  the  terms  prescribed  in  the  grant. 
The  Supreme  Court  sustamed  a  decree  revesting  in  the  United 
States  the  title  to  the  imsold  lands,  and  regulating  their  future  dis- 
position, securing  however  to  the  raih-oad  $2.50  per  acre,  less 
deductions  on  account  of  prior  wrongful  acts.  This  case  and 
another  between  the  same  parties"  present  a  sad  history  of  the 
diversion  of  lands  intended  for  actual  settlers. 

VII.  IMMUNITIES  OF  PERSONS  CHARGED  WITH  CRIME 

The  provision  in  the  Fifth  Amendment  against  double  jeop- 
ardy was  invoked  in  three  cases.  United  States  v.  Oppen- 
heimer**  held  that  a  previous  acquittal  on  a  plea  that  the  offense 
was  barred  by  the  statute  of  limitations  prevented  a  new  indict- 
ment, even  though  the  previous  determination  was  erroneous. 
But  in  Lovato  v.  New  Mexico"  the  accused  was  held  not  to  be 
twice  put  in  jeopardy  because  he  was  arraigned  and  requh-ed  to 
plead  again  after  a  demurrer  to  the  indictment  was  overruled. 
And  Morgan  v.  Devine"  held  that  a  person  was  not  put  in  double 
jeopardy  by  being  punished  for  steahng  postage  stamps  and 

«•  (1914)  235  U.  S.  441. 

«  (1917)  243  U.  S.  464. 

"  (1915)  239  U.  S.  414. 

»»  (1916)  243  U.  S.  549. 

**  (1915)  238  U.  S.  393. 

»•  (1916)  242  U.  S.  85.    See  30  Harvard  Law  Review  400. 

»•  (1916)  242  U.  S.  199.    See  84  Central  Law  Journal  66. 

•'  (1915)  237  U.  S.  632. 
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also  for  breaking  and  entering  a  post  office  with  intent  to  com- 
mit a  felony,  when  Congress  had  made  each  a  separate  ofifense. 

The  privilege  against  self-incrimination  was  unsuccessfully  ad- 
duced by  the  respondent  in  Mason  v.  United  States,"  who  was 
held  in  contempt  for  refusing  to  answer  questions  which  asked 
whether  a  game  of  cards  was  going  on  at  the  table  at  which  he 
was  sitting  and  whether  he  saw  anyone  playing  cards.  The 
answer  could  not  expressly  incriminate  him  because  the  question 
did  not  ask  whether  he  was  playing  for  money.  While  it  might 
lead  to  his  incrimination,  the  court  said  that  this  was  a  matter  of 
degree  which  the  trial  judge  was  m  a  better  position  to  pass 
upon  than  any  appellate  tribunal  could  be. 

A  phase  of  the  immunity  bath  problem  came  before  the  court 
in  Burdick  v.  United  States."  The  city  editor  of  the  New  York 
Tribune  had  dechned  to  give  to  the  grand  jury  the  sources  of  his 
information  relative  to  certain  articles  in  that  paper  about  cus- 
toms frauds.  His  reason  was  that  the  information  would  tend 
to  incriminate  him.  Later  he  was  presented  with  a  pardon  from 
the  President  to  the  end  that,  being  immime  from  prosecution, 
he  might  be  forced  to  answer.  This  pardon  he  dechned  to  ac- 
cept. The  court  held  that  the  pardon  was  ineffective  unless 
accepted,  and  that  the  respondent  was  at  liberty  to  decUne  it 
and  thereby  retain  his  privilege.*® 

The  respondent  in  Badders  v.  United  States"  clauned  that  he 
suffered  cruel  and  unusual  punishment  and  excessive  fines  be- 
cause each  letter  he  mailed  in  pursuance  of  a  scheme  to  defraud 
was  held  to  be  a  separate  offense.  But  the  Supreme  Court  did 
not  share  his  view.  Though  sentenced  to  five  years  imprison- 
ment on  each  of  seven  counts,  the  periods  of  imprisonment  were 
concurrent  and  not  cumulative.  But  the  fines  of  $1000  on  each 
count  were  cumulative. 


I 


A 


»•  (1917)  244  U.  S.  362. 

"  (1915)  236  U.  S.  79.    See  49  American  Law  Review  597,  80  Central  Law  Jour- 
nal 121,  13  Michigan  Law  Review  427,  and  20  Virginia  Law  Register  955. 
«  To  the  same  effect  is  Curtin  v.  United  States,  (1915)  236  U.  S.  96. 
"  (1916)  240  U.  S.  391. 
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This  completes  the  cases  of  criminal  prosecution  in  the  federal 
courts  where  the  specific  limitations  of  the  Constitution  apply. 
But  the  states  as  well  as  Congress  are  forbidden  to  pass  ex  post 
facto  laws.  Malloy  v.  South  Carolina**  held  that  the  clause  was 
not  violated  by  changing  the  punishment  for  murder  from  hang- 
ing to  electrocution  with  an  increase  in  the  number  of  witnesses 
and  applying  the  new  mode  to  execution  for  crimes  committed 
before  its  passage.  Mr.  Justice  McReynolds  said  that  the 
statute  did  not  change  the  penalty  but  only  the  mode  of  produc- 
ing it  "together  with  certam  non-essential  details  in  respect  of 
surroundings."  He  added  that  "the  punishment  was  not  in- 
creased, and  some  of  the  odious  features  incident  to  the  old 
method  were  abated." 

Under  the  due-process  clause  of  the  Fourteenth  Amendment  a 
number  of  complaints  against  state  process  were  registered.    In 
Southwestern  T.  &  T.  Co.  v.  Danaher«  a  telephone  company  was 
relieved  of  a  fine  of  $6,300  imposed  on  it  for  refusmg  to  furnish 
service  to  a  patron  in  arrears  for  past  service,  where  the  refusal 
was  not  expressly  forbidden  by  statute  and  there  had  been  no 
judicial  decision  indicating  that  it  was  unreasonable.    The  opin- 
ion gave  weight  to  the  fact  that  the  regulation  of  the  company 
had  been  adopted  in  good  faith  and  had  been  applied  impartially, 
and  that  in  other  jurisdictions  such  regulations  had  often  been 
pronounced  reasonable  and  valid.    The  decision  was  referred  to 
"the  fundamental  principles  of  justice  which  the  constitutional 
guaranty  of  due  process  of  law  is  mtended  to  preserve."    It 
stands  for  a  doctrine  that  the  Fourteenth  Amendment  requires 
that  a  state  "make  the  punishment  fit  the  crime,"  and  that  the 
absence  of  warning  that  acts  are  likely  to  be  held  evil  reduces  the 
gravity  of  what  is  later  declared  to  be  an  offense.    Though  the 
decision  of  the  court  was  unanimous,  it  was  evidently  reached 
only  after  some  difficulty,  for  the  case  was  ordered  reargued  and 
was  not  decided  until  over  a  year  after  the  reargument.    In  a 

«  (1915)  237  U.  S.  180.  See  80  Central  Law  Journal  379,  16  Columbia  Lau>  Re- 
view 524,  6  Journal  of  Criminal  Law  436, 19  Law  Notes  52,  60  National  Corporation 
Reporter  697,  and  1  Virginia  Law  Register,  n.  e.  396,  556. 

<»  (1915) 238 U.S. 482. 


decision  rendered  a  month  earUer  a  sentence  of  fourteen  years  for 
perjury  was  held  not  so  excessive  as  to  be  wanting  in  due 

process.** 

In  two  cases  the  indefiniteness  of  criminal  statutes  was  alleged 
as  a  ground  of  invaUdity.  In  American  Seeding  Machine  Co. 
V.  Kentucky**  the  complaint  was  sustained.  It  annulled  an  anti- 
trust law  which  made  the  unlawfulness  of  a  combination  turn 
on  the  question  whether  it  was  for  the  purpose  or  with  the  effect 
of  raising  the  selling  price  of  commodities  above  what  would  be 
their  market  value  imder  fair  competition  and  under  normal  con- 
ditions. In  Fox  V.  Washington,**  on  the  other  hand,  a  statute 
which  made  criminal  the  editing  of  printed  matter  tending  to  en- 
courage and  advocate  disrespect  for  law  was  said  not  to  be  too 
indefinite  where  the  state  court  by  implication  at  least  had  con- 
strued it  to  apply  only  to  literature  that  encouraged  an  actual 
breach  of  the  law.  The  case  at  bar  involved  an  article  styled 
"The  Nude  and  the  Prudes"  which  was  held  to  encourage  viola- 
tion of  the  laws  against  indecent  exposure.  In  elaboration  of  a 
reference  to  the  duty  of  a  court  to  construe  a  statute,  wherever 
possible,  so  as  to  avoid  doubtful  constitutional  questions,  Mr. 
Justice  Hohnes  observed  that  "it  does  not  appear  and  is  not 
likely  that  the  statute  will  be  construed  to  prevent  publications 
merely  because  they  tend  to  produce  unfavorable  opinions  of  a 
particular  statute  or  of  law  in  general."    This  was  in  1915. 

The  due-process  clause  was  the  basis  of  the  complaint  of  a 
defendant  convicted  of  murder  in  a  Georgia  court,  whose  con- 
viction was  affirmed  by  the  highest  state  court  by  a  vote  of  three 
to  three.  The  lack  of  merit  in  his  contention  was  affirmed  in 
Lott  V.  Pittman*'  on  the  ground  that  "the  right  of  appeal  is 
not  essential  to  due  process."  Only  half  of  the  judges  of  the  ap- 
pellate court  who  participated  in  the  decision  had  heard  the  ar- 

«*  CoUins  V.  Johnston,  (1915)  237  U.  S.  502.  This  case  also  held  that  the  extra- 
dition treaty  with  Great  Britain  does  not  give  to  persons  extradited  for  one  crime 
an  immunity  from  prosecution  for  another  crime  committed  after  their  return. 

«  (1915)  236  U.  S.  660. 

*•  (1915)  236  U.  S.  273. 

*»  (1917)  243  U.  S.  588.    See  54  National  Corporation  Reporter  862. 
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gument  and  one  of  the  three  who  voted  to  affinnhad  not  heard 
It.  But  the  appellant  had  been  given  an  opportunity  for  a  re- 
argument,  of  which  he  did  not  avail  himself 

J^^M-  *^^T  ^  '^^  ^'^  ^-  Magnum."  After  trial  and 
conviction  and  affirmance  of  the  conviction  and  denial  of  a  new 
tnal  by  the  appellate  court  of  the  state,  Frank  sought  a  writ  of 
habeas  cot,us  from  the  federal  district  court  on  the^ound  tha 
the  court  which  tried  him  was  without  jurisdiction.  His  cS 
was  in  substance  that  the  court  and  juiy  had  been  subjectT^ 
mob  dommation  to  such  an  extent  that  there  was  in  effect  a 

3udm.      The  judges  of  the  Supreme  Court  were  agreed  that 
such  a  state  of  affai^would  deprive  the  court  of  juriSn  ^Td 

HnlT        ' V^r**"^  ^^^''^^  *"  ^^^   P^'X'^-    Justices 
Holmes  and  Hughes  contended  that  the  petition  for  the  ^t 

made  out  such  a  case  that  the  district  court  should  grant  the  wit 
and  detennme  whether  the  facts  alleged  were  tr^.    The^! 
jonty,  on  the  other  hand,  held  that  the  Supreme  Court  should 
not  confine  its  attentions  to  the  allegations  set  forth  in  the  pet^ 
tion  as  o  what  happened  at  the  trial,  but  should  consider  allthe 
c^cumstances  disclosed  by  the  record  pi^sented,  and  upon    uch 
consideration  concluded  that  the  detemination  of  the  high^t 
court  of  the  state  that  the  trial  court  was  not  dominat«^  b^a 
mob  so  as  to  prevent  a  fan-  and  impartial  trial  "must  be  taken 
LI  r  ^1t'^'  *■"*'"'  '"^  ""«•'■••"    The  difference  of  ^i^ 
Twri^r  of  f  K       ''"''*'™'  "^  ^""^^  ^'^  *°  '^'  P^-P*"-  P^^cedure 
ZZL^,^  "'"^"''  """^'^  '^  *"  '^y  '-"«'  "f  <'-««tu- 

J'tKa^k  Cat  ^80  ^nLY^f"-  "T'"  ^■"•'•'  «'^'-  «"P«-  Court 

Court,  .n,tobS:;.iZ-^o:ztt::coZ:^'  .?™"i",;"=-r  "•  "^"'"" 
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The  minority  insisted  that  "if  the  petition  discloses  facts  that 
amount  to  a  loss  of  jurisdiction  in  the  trial  court,  jurisdiction 
could  not  be  restored  by  any  decision  above."  But  the  major- 
ity answered  that  the  petition  also  disclosed  that  the  existence  of 
these  alleged  facts  had  been  negatived  by  the  decision  of  the 
highest  court  of  the  state,  which  was  not  under  any  possible  mob 
domination,  and  that  it  begged  the  question  to  treat  the  respond- 
ent's "narrative  of  disorder  as  the  whole  matter."  The  decision 
indicates  that  very  clear  grounds  must  exist  in  cases  of  this  kind 
before  the  Supreme  Court  will  disregard  the  determination  of 
the  highest  court  of  the  state  on  a  question  of  fact.  There  is, 
however,  nothing  in  the  opinion  to  indicate  that  a  federal  dis- 
trict judge  would  be  reversed  if  he  grants  the  writ  and  finds  the 
allegations  set  forth  in  the  petition  to  be  true.  The  interference 
of  the  federal  judiciary  has  the  disadvantage  that  it  discharges 
the  prisoner  and  seems  to  leave  him  with  the  defense  of  double 
jeopardy  if  the  state  court  seeks  to  try  him  again.  But  this 
particular  disadvantage  must  be  weighed  against  the  importance 
of  ensuring  that  strong  local  feeling  does  not  prevent  a  fair  trial. 

VIII.  JURISDICTION  AND   PROCEDURE   OF   COURTS 

The  great  majority  of  cases  dealing  with  the  propriety  of  ac- 
tion taken  by  the  federal  courts  involve  questions  of  statutory 
construction  and  are  not  within  the  plot  of  this  story.  A  few 
cases,  however,  mark  points  in  the  line  which  circumscribes 
the  field  in  which  the  federal  judicial  power  extends  under  the 
Constitution.  In  Latta  &  T.  Construction  Co.  v.  Raithmoor,^® 
the  admiralty  jurisdiction  was  held  to  embrace  a  libel  in  rem 
to  recover  damages  against  a  ship  which  injured  an  imfinished 
pier  in  a  navigable  channel.  New  Mexico  v.  Lane"  held  that  a 
suit  against  the  secretary  of  the  interior  in  respect  to  certain 
lands  whose  title  was  in  the  United  States  could  not  be  main- 
tained, as  it  was  in  effect  a  suit  against  the  United  States.  Ohio 
v.  Hildebrant"  reaffirmed  the  doctrine  that  whether  a  state  has 

"  (1916)  241  U.  S.  166. 
"  (1917)  243  U.  S.  52. 
•«  (1916)  241  U.  S.  565. 
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ceased  to  have  a  repubKcan  fonn  of  government  because  it  has 
made  the  referendum  a  part  of  its  legislative  power,  is  not  a 
judicial  question,  but  a  pohtical  one,  which  is  solely  for  Con- 
p-ess  to  determine.  And  Bankers  Trust  Co.  v.  Texas  <fe  P  R 
Co."  laid  down  that  a  corporation  created  by  Congress  cannot 
be  regarded  as  a  citizen  of  any  particular  state  for  the  purpose 
of  giving  jurisdiction  to  the  federal  courts  on  the  ground  of 
diversity  of  citizenship. 

Ohio  River  Contract  Co.  v.  Gordon"  held  that  the  jurisdiction 
of  a  state  court  over  an  action  for  personal  injury  is  not  defeated 
because  the  mjuiy  occurred  on  land  over  which  the  federal  gov- 
ernment has  exclusive  legislative  jurisdiction.  The  case  also 
involved  the  question  whether  the  defendant,  a  foreign  corpora- 
tion, was  domg  business  within  the  state  so  as  to  be  amenable 
to  process.  This  was  answered  in  the  affirmative,  in  view 
Of  the  fact  that  its  operations  were  not  confined  to  the  federal 
reservation. 

A  number  of  other  cases  settled  complaints  as  to  the  methods 
by  which  state  or  federal  courts  sought  to  exercise  jurisdiction. 
Under  the  due-process  clause  it  was  held  that  a  personal  judg- 
ment against  one  who  has  left  the  state  mtending  not  to  retuni 
cannot  be  founded  on  service  by  publication  in  a  newspaper;" 

••  (1916)  241  U.  S.  295. 

"  (1917)  244  U.  S.  68. 

"McDonald  v^Mabee,  (1917)  243  U.  8.  90.    See  17  Columbia  Law  Review  441 

Sl'e^L^ttdYa:^^^^^  f  ^^-.~-  J- 

domiciled  in  fh.  ...t.  .!r.r  •  """"'  """  "«  defendant  wMBtill  technically 
aomiciled  in  the  state,  not  having  as  yet  acquired  a  domicile  elsewhere  and  .in™^ 
h|a  famUy  was  still  located  within  the  state,  "a  .mnmon.  left  at  hUirt  L  „Z 
p^  of  business  would  have  been  enough."  But  the  statement  Uo7co"«e  r. 
fr.;.r  ■  2  '*"'*  '•^  t  "P«''"'P«"  The  opinion  reoognUee  that  sle^fThe 
language  in  Pennoyer  v.  Neff,  (1878)  95  U.  8.  714,  warr«,trthe  inferenTtha   !he 

i  tircroubiTS:" """  "■""  "'"'""•■■  °'  "■-' ""« ■»"*"«  -«" 

i«.,r'°,l!' "1  'Ta"^  *?  "^'"^  '''"°°-    ^*"  "■«  rendition  of  the  judgment  in 

.toed  ur,Sn7.f  r*^.'"'"°r  "■*  '""'  '""«  •"  ""o".  -«  "»  defenZt  r^ 
sisted  urging  that  suit  wa.  barred  by  reason  of  the  prior  judgment  obtain^ 
.gainst  him  on  service  by  publication.    It  was  the  plaintiff  who  cEd  th^U 
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that  a  foreign  corporation  which  has  done  no  business  in  the  state 
and  has  no  property  there  cannot  be  brought  into  court  merely 
by  service  on  a  resident  director;'*  and  that  a  foreign  corporation, 
even  though  doing  business  in  a  state,  cannot  be  brought  into 
court  by  service  on  a  state  official  designated  by  statute,  if  the 
cause  of  action  arose  in  another  state."  But  if  the  foreign  cor- 
poration has  filed  a  stipulation  consenting  in  advance  to  service 
on  a  state  official,  there  is  no  lack  of  due  process  in  holding  that 
such  consent  covers  suits  on  causes  of  action  arising  without, 
as  well  as  within,  the  state."  "When  a  power  is  actually  con- 
ferred by  a  document,  the  party  executing  it  takes  the  risk  of  the 
interpretation  that  may  be  put  upon  it  by  the  courts."  So  also , 
there  is  no  denial  of  due  process  in  holding  that  a  defendant  who 
permits  a  judgment  in  its  favor  in  a  state  court  to  be  reviewed 
on  its  merits  on  appeal,  without  interposing  a  cross  appeal  to 
question  the  overruling  of  its  motion  to  quash  the  service, 
thereby  loses  its  right  to  contest  further  the  question  of  jurisdic- 
tion;" and  in  holding  that  a  defendant  sued  on  a  judgment  ob- 

fonner  judgment  in  his  favor  was  void  because  it  denied  due  process  to  the  de- 
fendant. Mr.  Justice  Holmes  declared  that  "the  obligations  of  the  judgment  are 
reciprocal,  and  the  fact  that  here  the  defendant  is  asserting  and  the  plaintiff  deny- 
ing its  personal  effect  does  not  alter  the  case."  The  judgment  being  absolutely 
void,  its  invalidity  could  be  relied  on  by  the  person  in  whose  favor  it  was  obtained, 
where  it  was  asserted  as  a  defense  against  him  in  another  action. 

••  Riverside  &  D.  R.  Cotton  Mills  Co.  v.  Menefee,  (1915)  237  U.  S.  189.  See 
Gerard  Henderson,  The  Position  of  Foreign  Corporations  in  American  Constitu- 
tional Law,  pages  64-87.  See  also  80  Central  Law  Journal  397.  It  had  previously 
been  established  that  a  judgment  founded  on  such  service  was  not  entitled  to  rec- 
ognition in  other  states,  but  this  was  the  first  time  that  the  Supreme  Court  defi- 
nitely laid  down  that  it  would  grant  relief  against  the  enforcement  of  such  a  judg- 
ment in  the  courts  of  the  state  which  rendered  it. 

"  Simon  v.  Southern  R.  Co.,  (1915)  236  U.  S.  115.  See  W.  F.  Cahill,  "Juris- 
diction over  Foreign  Corporations  and  Individuals  who  Carry  on  Business  within 
the  Territory,"  30  Harvard  Law  Review  676.  See  also  28  Harvard  Law  Review  804, 
and  13  Michigan  Law  Review  520.  In  this  case  the  federal  district  court,  acquir- 
ing jurisdiction  by  reason  of  diversity  of  citizenship,  enjoined  the  judgment  cred- 
itor from  enforcing  his  judgment,  and  the  Supreme  Court  sustained  the  injunction, 
declaring  the  judgment  absolutely  void  under  the  due-process  clause. 

»•  Pennsylvania  Fire  Ins.  Co.  v.  Gold  Issue  Min.  &  M.  Co.,  (1917)  243  U.  S. 
93.  See  84  Central  Law  Journal  359,  2  SotUhern  Law  Quarterly  235,  and  26  Yale 
Law  Journal,  794. 

"  Western  Life  Indemnity  Co.  v.  Rupp,  (1914)  235  U.  S.  261.  The  court,  in 
approving  the  practice  here  declared  not  inconsistent  with  due  process  of  law, 
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tained  against  it  in  a  sister  state,  who  unsuccessfully  contested 
in  that  state  the  vahdity  of  the  service,  cannot  raise  the  issue 
again  when  sued  on  the  judgment." 

Tlie  other  due-process  questions  are  more  difficult  to  classify 
In  Coe  V.  Armour  Fertilizer  Works"  a  stockholder  in  a  corpora^ 
tion  successfuUy  resisted  a  procedure  whereby  without  any  notice 
to  him  an  execution  issued  against  him  for  the  unpaid  subscrip- 
tion on  kis  stock,  after  a  return  of  nulla  bona  upon  an  execution 
against  the  corporation.  The  defect  of  lack  of  notice  was  held 
not  to  be  cured  by  a  provision  allowing  the  stockholder  to  liti- 
^te  m  subsequent  proceedings  the  question  whether  he  was  a 
stockholder  or  the  amount  still  unpaid  on  his  stock.  But  Hohnes 
V.  Conway"  held  that  under  the  peculiar  cu-cumstances  of  the 
case  a  summary  order  of  a  court  directing  a  litigant  to  pay  into 

remarked  that  it  prevented  a  plaintiff  from  seeking  to  get  a  binding  judgment  in 
his  favor  by  the  exercise  of  the  court's  jurisdiction,  an5  at  the  same  t^f^eserT- 
ing  a  chance  to  defeat  a  judgment  in  favor  of  his  opponent  on  the  grouJS  that  the 

questions  of  jurisdiction  to  be  raised  at  any  stage  in  the  proceedings  was  saM  to 
be  based  on  the  rule  that  the  parties  cannot  by  consent  or  waifer^nfer  on 
federal  courts  a  jurisdiction  not  granted  them  by  the  ConstitXn  Jd  ther^ 
fore  to  set  no  standard  which  must  be  followed  by  state  courts  '  ^ 

Jour^Tf,  Nnr      i  r""'  ""'  ^-^'"J'  ^'^^^^  2^  ^'  «•  25-    See  85  Central  Law 

Journal  \   bBN atrial  Corporation  Reporter  9,  27  YaU  Law  Journal  121   and  45 

Washington  Law  Reporter  535.    The  Supreme  Court  declared  that  even  l^thl 

decision  of  the  state  court  was  erroneous,  this  was  merely  a  mistake  oflaw  Id 

did  not  constitute  a  violation  of  due  process.    Mr.  Justice  Holmes  observed  t^at 

whenever  a  wrong  judgment  is  entered  against  a  defendant,  Lrrrrn^rtvL 

aken  when  it  should  not  have  been;  but  whatever  the  ground  may  ^7t^e  mis 

ake  IS  not  so  gross  as  to  be  impossible  in  a  rational  administratis  of  jJltLnt 

Thrbrieffrr  th'  rrTr  °'  ""^'  ^^^  ^  ^^^^^^  °^  constitutional  nX'' 
The  brief  for  the  defendant  m  error  contended  that  there  was  no  federal  ouea- 
tion  to  give  jurisdiction  to  the  Supreme  Court  on  a  writ  of  ^ror    but  the  Su 
preme  Court  by  taking  jurisdiction  indicates  that  a  state  may  den^  due  ™" 

o  wTich'if  ren^Ulld^  't^t  °'-  '^•^^*"  ^'^'^  °^°^^  '^''^  "^  JdftThrtZ 
ZZtlv,!  ^«  ««t»t'ed^  But  the  opinion  warrants  the  inference  that  the  only  case 
in  which  the  Supreme  Court  would  grant  relief  is  where  the  sole  issue  in  the  coTrl 
below  IS  whether  the  court  first  rendering  the  judgment  could  constUuUonX 
exercise  jurisdiction   and  where  the  second  state  by  its  decision  has  ^ve^effelt 

"  (X237"u!t.'4r3^^  """''  '"^"^  ^*^^°'"*^'^  ^^'^- 

"  (1916)  241  U.  S.  624. 
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the  treasury  of  the  court  the  proceeds  of  certain  fire  insurance 
policies  was  not  wanting  in  due  process.  Mr.  Justice  Pitney  dis- 
sented, and  the  majority  opinion  conceded  that  the  case  was  a 
difficult  one,  but  in  view  of  the  facts  that  the  complainant  had  been 
accorded  two  hearings  at  previous  times,  had  been  present  at 
every  stage  of  the  proceedings,  had  failed  to  suggest  surprise  or 
prejudice  because  of  the  absence  of  formal  notice,  or  to  request 
a  further  hearing,  it  was  thought  that  he  had  received  the  sub- 
stance of  what  due  process  requires. 

Statutes  imposing  conditions  or  limitations  on  access  to  the 
courts  were  sustained  in  three  cases.  Grant  Timber  &  Mfg. 
Co.  V.  Gray*'  sanctioned  the  Louisiana  procedure  whereby  a  de- 
fendant in  a  possessory  action  for  land  coupled  with  a  demand  for 
damages  cannot  bring  an  action  to  determine  the  title  imtil  the 
possessory  action  has  been  ended  and  he  has  paid  any  damages 
assessed  against  him.  Christianson  v.  King  County"  sustained 
a  territorial  statute  of  Washington  giving  authority  to  the  pro- 
bate court  to  declare  the  lands  of  an  intestate  escheated  to  the 
county  for  want  of  heirs,  after  appropriate  notice,  and  cutting 
off  the  right  of  claimants  who  do  not  appear.  In  O'Neil  v. 
Northern  Colorado  Irrigation  Co."  complaint  was  made  of  a 
statute  which  as  interpreted  by  the  state  court  prevented  a 
claimant  to  water  rights  from  asserting  his  claim  after  four  years 
from  the  time  when  another  appropriator  was  accorded  a  pri- 
ority. The  complainant  was  accorded  no  hearing  when  the 
other  appropriator  was  granted  his  priority,  because  the  two 
were  in  different  water  districts,  and  the  decision  of  the  state 
court  that  his  rights  lapsed  after  four  years  was  not  announced 
until  after  the  four  years  had  expired.  But  the  court  held  that 
he  could  not  complain  because  the  construction  of  the  statute 
surprised  him,  when  it  was  too  late  for  him  to  act  on  the  con- 
struction and  save  his  rights.  And  it  said  further  that,  even  if 
the  construction  was  inconsistent  with  prior  ones,  this  was  only 
a  departure  by  a  court  from  a  rule  of  property  previously  estab- 
lished, and  that  this  in  itself  is  not  a  denial  of  due  process. 

•»  (1915)  236  U.  S.  133. 
•«  (1915)  239  U.  S.  356. 
•»  (1916)  242  U.  S.  20. 
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Two  cases  involved  the  propriety  of  statutes  aUowing  attor- 
neys  fees  to  successful  Utigants.    Meeker  v.  Lehigh  VaUey  R 
Co.-  sustained  a  provision  m  the  Interstate  Conunerce  Act  which 
as  construed  allowed  a  reasonable  attorney's  fee  to  shippers  who 
prosecute  to  success  m  the  courts  an  action  to  recover  damages 
awarded  against  a  carrier  by  the  interstate  commerce  commis- 
sion.    But  Atchison,  T.  &  S.  F.  R.  Co.  v.  Vosburg*'  found  a 
denial  of  equal  protection  of  the  laws  in  a  provision  in  a  Kansas 
reciprocal  demurrage  law  which  allowed  an  attorney's  fee  to  a 
sapper  who  prosecutes  a  successful  action  agamst  a  carrier  for 
failure  to  furnish  cars,  when  no  such  fee  is  aUowed  to  the  carrier 
in  a  successful  action  against  a  shipper  who  has  failed  to  use  cars 
promptly.  ^*«^^^o 

Other  decisions  found  no  want  of  due  process  m  requiring  a 
surety  on  a  bond  for  the  release  of  attached  property  to  agree 
to  submit  to  the  jurisdiction  of  the  court  in  which  the  attachment 
lies  and  m  making  a  final  judgment  for  the  plaintiff  in  the  action 
a  jomt  one  against  the  defendant  and  the  surety  to  the  extent  of 
the  appraised  value  of  the  attached  property;"  in  enforcing 
against  the  bank  deposit  of  a  nonresident  husband  an  order  for 
ahmony,  where  before  the  fihng  of  the  bill  the  court  issued  an 
order  restraining  the  bank  from  paying  the  deposit  to  the  hus- 
band;"  m  requiring  a  defendant  to  go  to  trial  after  amendment 
of  the  complaint  where  he  aUeged  that  he  was  unprepared  for  the 
^endment  but  conceded  that  he  was  not  surprised;'"  in  holding 
that  defendant  by  consenting  to  the  revivor  of  an  action  in  the 
name  of  the  plaintiff's  executrix  was  estopped  later  to  chaUenge 
her  capacity  to  maintein  the  action;"  in  hearing  a  case  upon  the 
transcript  of  the  evidence  at  a  former  trial,  where  the  transcript 
was  used  with  the  consent  of  both  parties;"  and  in  affirming  the 

••  (1915)  236  U.  S.  412. 

\l  (J915)  236  U.  S.  56.    See  81  Central  Law  Journal  146. 

United  Surety  Co.  v.  American  Fruit  Product  Co..  (1915)  238  U.  S.  140 
!.««,  jZZfsZ  ""mrl^  National  Bank,  (1917)  243  U.  S.  269.    See  84  Central 

tn^o^TTr       V      ^\'^'^^^«'»  ^«^'  ^'^^  184,  3  Virginia  Law  Register,  n.  s  68 
uid26  Yale  Law  Journal  06.  »cr,  u.  o.  oo, 

"  Seaboard  A.  L.  R.  Co.  v.  Koennecke,  (1915)  239  U  S  352 

"  Parker  v.  McLain,  (1915)  237  U.  S.  469. 

^  De  La  Rama  v.  De  La  Rama,  (1916)  241  U.  S.  154. 
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judgment  of  the  trial  court  notwithstanding  error  committed 
against  the  appellant,  where  the  appellate  court  found  that  the 
error  was  not  prejudicial." 

In  a  number  of  cases  defendants  sued  in  state  courts  on  causes 
of  action  arising  imder  the  federal  Employers'  LiabiUty  Law  con- 
tended unsuccessfully  that  the  proceedings  must  conform  to  the 
requirements  of  the  Seventh  Amendment.  The  court  held  that 
the  amendment  appUed  only  to  proceedings  in  the  federal  courts 
and  not  to  proceedings  in  state  courts  under  federal  statutes. 
The  cases  sustained  verdicts  rendered  under  the  Virginia  pro- 
cedure which  provides  for  a  jury  of  seven  in  civil  causes,"  and 
under  the  Minnesota  procedure  which  permits  a  jury  to  reach  a 
verdict  by  a  five-sixths  vote  if  the  jury  has  been  unable  to  reach 
a  unanimous  agreement  after  deUberating  for  twelve  hours."  A 
similar  result  was  reached  with  respect  to  the  procedure  of  Ken- 
tucky'^  and  Oklahoma'^  permitting  verdicts  to  be  reached  by 
nine  jurors  out  of  twelve. 

The  full  faith  and  credit  clause  brought  to  the  court  a  number 
of  cases  in  which  state  courts  had  declined  to  give  effect  to  the 
judgments  of  sister  states.  In  none  of  the  cases  to  be  consid- 
ered had  the  person  against  whom  it  was  sought  to  apply  the 
judgment  been  personally  served  with  process  in  the  jurisdiction 
rendering  the  judgment.  And  in  only  two  cases  had  the  judg- 
ment been  rendered  against  the  person  now  sought  to  be  fore- 
closed by  it. 

One  of  these  two  cases  was  Baltimore  &  O.  R.  Co.  v.  Hostetter'* 
which  reaffirmed  previous  holdings  that  a  judgment  against  a 
garnishee  obtained  without  personal  service  on  the  debtor  must 
be  recognized  by  courts  of  another  state  as  a  defense  in  a  suit 

»•  Porter  v.  Wilson,  (1915)  239  U.  S.  170. 

'«  Chesapeake  &  R.  R.  Co.  v.  Camahan,  (1916)  241  U.  S.  241.  See  3  Virginia 
Law  Review  312,  and  4  Virginia  Law  Review  69. 

»  Minneapolis  &  St.  L.  R.  Co.  v.  Bombolis  (1916)  241  U.  S.  211.  See  83  Cen- 
tral Law  Journal  21,  and  15  Michigan  Law  Review  166. 

'•  Louisville  &  N.  R.  Co.  v.  Stewart,  (1916)  241  U.  S.  261;  Chesapeake  &  O. 
R.  Co.  V.  Kelly,  (1916)  241  U.  S.  485;  and  Chesapeake  &  O.  R.  Co.  v.  Gainey, 
(1916)  241  U.  S.  494. 

"  St.  Louis  &  8.  F.  R.  Co.  v.  Brown,  (1916)  241  U.  S.  223. 

'•  (1916)  240  U.  S.  620. 
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rfiw*-  ^t^''^  "'^''^^  **  garnishee.    The  claim  against  the 

a^t  Imn,  so  that  the  question  of  his  indebtedness  had  been 
detennmed  against  him  prior  to  the  garnishment  proceed^ 
This  IS  doubtless  the  mson  why  the  court  did  not  consid^; 
whether  the  pmiishee  had  lost  his  defense  by  failure  to  give 
reasonable  notice  to  the  debtor  of  the  pendency  of  t^pr3! 
mgs  smce  the  facts  m  the  case  appear  to  give  warrant  forc- 
ing such  a  claun.  But  in  Wells  Fargo  &  Co.  v.  Ford,"  such 
negkct  on  the  part  of  a  carrier  to  give  seasonable  notiU  to  a 

wrh^d'f  ^.'^Ji,'''"''^  "^  *  "^P'^^  ^*  '>">"«ht  against  it 
was  held  to  justify  the  court  of  a  sister  state  in  declining  to  rec- 
ogmze  the  jud^ent  in  replevin  against  the  carrier  as  a  defense 
to  a  subsequent  action  brought  against  it  by  the  consignor  for 
the  value  of  the  goods  consigned  and  replevied.  The  principle 
IS  obviously  appUcable  in  garnishment  proceedings. 

AnoUier  limitation  to  the  effect  which  must  be  given  to  a  judg- 
ment of  a  sister  state  founded  only  on  service  on  a  garnishee  wL 

t^n^  ""'r  ""m*  ^^  "^-  ^°-  ^-  I>-leavy...'T;.1,r 
leavy  and  one  Gould  were  rival  claimants  to  the  surrender  value 

tZ'T^T  P°"''y  '^^  ^y  *he  fonner  as  assignee  of  the 
latter.  A  judgment  creditor  of  Mrs.  Dmileavy  brought  gar- 
mshment  proceedings  against  her  in  Pemisylvania,  servtag  b^h 
Gou^d  and  the  msurance  company  as  garnishees.  The  company 
actoowledged  its  indebtedness,  paid  the  money  into  cou^'^^d 
Cnl  .'"^  to  detennine  whether  the  fund  belonged  to 
Gould  or  to  Mrs.  Dmileavy.  The  jury  found  that  the^  had 
been  no  vahd  assignment,  and  the  fund  was  paid  over  to  Gould 
Later  Mrs.  Dunleavy  brought  action  in  California  for  the  poUcy 
and  got  judgment,  which  the  Supreme  Court  sustained,  holding 

^\^^^-7'^fT  ^'^'^  ^^  **•*  Pemisylvania  decision  against 
the  vahdity  of  her  assigmnent,  because  she  was  not  served^L 
process  m  the  action.  The  garnishment  proceedings,  it  wa« 
said,  gave  the  court  jurisdiction  to  order  the  gamishe;  to  pTy 
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to  the  creditor  any  sums  found  to  be  due  from  the  garnishee  to 
the  debtor,  but  not  to  determine  conclusively  that  the  debtor 
had  no  valid  claim  against  the  garnishee.  And  the  interpleader 
brought  by  the  insurance  company  was  declared  to  be  collateral 
both  to  the  garnishment  proceedings  and  to  the  original  action 
in  which  judgment  against  Mrs.  Dunleavy  was  obtained.  The 
result  was  that  the  insurance  company  paid  twice  and  had  no 
relief,  because  the  parties  could  not  all  be  brought  before  the 
same  court,  and  one  jury  sustained  the  assignment,  and  the 
other  declared  it  invahd. 

A  similar  untoward  result  was  sanctioned  in  Spokane  &  I.  E. 
R.  Co.  V.  Whitley'^  in  which  a  railroad  company  unsuccessfully 
plead  a  Washington  judgment  in  favor  of  a  widow  to  defeat  an 
Idaho  action  by  the  mother  of  the  deceased.  The  statute  of 
Idaho,  where  the  deceased  was  killed,  gave  an  action  in  favor  of 
"the  heirs."  Under  Idaho  law  the  widow  and  the  mother  were 
joint  heirs.  The  mother  was  not  a  party  to  the  action  brought 
in  Washington  by  the  widow,  and  the  Supreme  Court  held  that 
her  rights  were  not  affected  thereby,  even  though  the  defendant 
had  paid  the  judgment.  So  it  paid  the  widow  the  full  amount 
which  should  have  been  divided  between  her  and  her  mother- 
in-law,  and  then  had  to  pay  again  the  share  of  the  mother.  The 
court  thought  that  the  road  might  have  saved  itself  by  insisting 
in  the  Washington  suit  that  the  widow  present  proof  that  the 
mother  consented  to  be  represented  by  her.  In  the  absence  of 
such  proof  the  widow  could  have  recovered  only  her  moiety, 
unless  the  court  should  decline  to  recognize  the  applicability  of 
the  statute  of  distributions  of  the  state  in  which  the  death  oc- 
curred. In  the  particular  case  the  road  had  evidently  connived 
with  the  widow  and  was  regarded  by  the  Supreme  Court  as  to 
blame  for  the  predicament  in  which  it  eventually  found  itself. 

Baker  v.  Baker  Eccles  &  Co.'*  presents  another  dispute  be- 
tween a  widow  and  her  mother-in-law,  in  which  contrary  results 
were  reached  by   courts  of  different  states.    In  proceedings 

•>  (1915)  237  U.  S.  487.    See  3  California  Law  Review  489. 
•»  (1917)  242  U.  S.  394.    See  30  Harvard  Law  Review  486.  2  Southern  Law  Quar- 
terly 230,  and  26  Yale  Law  Journal  403. 
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brou^t  in  Tennes^e  by  the  widow  it  was  held  that  the  deceased 
died  domiciled  in -Tennessee  and  that  the  widow  was  entitled  to 
all  the  personalty,  inB#uding  certain  stock  in  a  Kentucky  cor- 
poration.   But  the  Kentucky  court  in  proceedings  brought  by 
the  mother  found  that  the  deceased  died  domiciled  in  Kentucky 
and  gave  the  mother  half  of  the  Kentucky  assets  in  accordance 
with  the  Kentucky  statute  of  distribution.    From  this  judg- 
ment the  widow  prosecuted  a  writ  of  error  to  the  Supreme  Court. 
aUegmg  that  it  denied  fuU  faith  and  credit  to  the  Tennesse^ 
proceedings.    But  the  court  held  that  the  Tennessee  court  could 
not  bmd  the  mother  personally  in  proceedings  to  which  she  was 
not  a  party,  and  that  the  judgment  of  one  state  that  a  decedent 
was  domiciled  there  need  not  be  regarded  in  another  state  when 
the  party  whose  rights  were  in  issue  m  the  former  proceeding 
was  not  personally  served,  and  the  second  state  decided  that  the 
first  state  mcorrectly  determined  the  disputed  question  of  domi- 
cue.    Each  state  where  there  are  assets  can  determine  the  ques- 
tion of  domicUe  for  itself  unless  the  parties  have  previously  joined 
m  submittmg  the  question  elsewhere. 

The  power  of  each  state  to  control  the  disposition  of  realty 
withm  Its  borders  was  brought  out  in  Hood  v.  McGehee"  which 
sustemed  an  Alabama  judgment  dechning  to  recognize  children 
adopted  by  the  intestate  in  Louisiana  as  entitled  as  heirs  to 
Alabama  realty,  although  they  were  regarded  as  heirs  by  Louisi- 
ana.   Alabama  was  said  to  be  "the  sole  mistress  of  the  devolu- 
tion of  Alabama  land  by  descent"  and  not  required  to  look  to 
the  law  of  the  owner's  domicile  to  determine  who  were  his  heirs 
Thou^  m  Kiyger  v.  Wilson"  the  court  reiterated  its  fre- 
quently declared  doctrine  that  whether  an  element  of  a  contract 
is  governed  by  the  law  of  one  state  or  of  another  is  a  question  of 
local  doctrme  of  conflict  of  laws,  of  which  the  United  States 
Supreme  Court  will  not  take  cognizance  on  a  writ  of  error  never- 
theless m  two  other  decisions  it  mdicated  a  significant  and  salu- 
tary qualification  of  the  doctrine.    Hartford  Life  Ins.  Co.  v. 

u  iJo!«i  ?7o^;  ^'J^^-    ^  ^^  ^''^''^''^  Corporation  Reporter  50. 
JourlnTl     v^'  ®-  '''•    ^  '^  ^"'"'"^*'"  ^^^  *«^'*-  441,  and  26  Yale  Lau> 
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Ibbs"  reversed  the  judgment  of  a  Minnesota  court  because  it 
failed  to  determine  the  right  of  a  member  of  a  Connecticut  in- 
surance company  operating  under  the  mutual  assessment  plan, 
in  accordance  with  a  judgment  rendered  by  a  Connecticut  court 
on  the  powers  of  the  company  in  a  proceeding  in  which  the  Min- 
nesota insured  was  not  a  party.  The  case  probably  goes  no 
further  than  to  declare  that  all  members  were  privies  to  that 
judgment,  and  to  sustain  the  right  of  some  members  to  bring 
suit  in  the  state  where  the  company  is  chartered  and  has  its  main 
office,  a  "class  suit"  which  shall  bind  all  the  members  to  a  judg- 
ment on  the  powers  of  the  corporation. 

But  Royal  Arcanum  v.  Green,"  decided  the  same  day,  cer- 
tainly means  to  go  further.  It  reversed  the  judgment  of  a  New 
York  court  because  it  determined  the  rights  of  a  member  of  a 
Massachusetts  fraternal  association  by  the  New  York  law  rather 
than  by  the  Massachusetts  law.  There  was  here  also  a  previous 
judgment  in  the  Massachusetts  court  between  other  parties,  but 
the  court  said  that  its  conclusion  did  not  require  it  to  decide 
whether  that  judgment  was  binding  on  the  parties  to  the  New 
York  suit.  It  spoke,  however,  of  the  duty  of  the  New  York  court 
"to  give  effect  to  the  judgment  in  such  case"  as  "being  sub- 
stantially the  same  as  the  duty  to  enforce  the  judgment."  But 
this  was  adduced  as  an  additional  ground  for  the  decision,  the 
main  ground  being  referred  to  as  follows:  "The  controlling  effect 
of  the  law  of  Massachusetts  being  thus  established,  and  the  error 
committed  by  the  court  below  in  declining  to  give  effect  to  that 
law  and  in  thereby  disregarding  the  demands  of  the  full  faith 
and  credit  clause  being  determined " 

This  would  lead  to  the  inference  that  the  court  means  to  de- 
clare the  doctrine  that  the  full  faith  and  credit  clause  requires 
each  state  to  apply  the  law  of  the  state  of  incorporation  in  decid- 
ing issues  with  respect  to  the  powers  of  a  fraternal  association 
over  its  members.  Yet  the  court  might  later  insist  that  the 
general  language  of  the  opinion  should  not  be  applied  to  a  case 

«  (1915)  237  U.  S.  662. 

••  (1915)  237  U.  S.  531.    See  81  Central  Law  Journal  74,  82  Central  Law  Journal 
8, 29  Harvard  Law  Review  98,  and  25  Yale  Law  Journal  324. 
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^t  n.5*  t        "*  °^  '  ^"''«""°*  °'  ^^^  home  state  in  favor  of 
the  particular  corporation  was  lacking.    And  the  court  may  re- 

2  L"T     *^*  ^°**™"  *^  '^"^  "^J^t^g  the  re  Jio^ 
^  r        *"  rf^  corporation  and  its  stockholders.    But 

the  work  of  the  Supreme  Court,  might  go  far  towards  ending  the 
tiSl  n  .r  "^t"^  adjudications  in  different  states  of  fden! 
lrt.S°"frvr  ^«*«"^ti«''  ^  each  state  affects  directly 
or  mdu^tly  the  htigants  in  other  states.  It  ought  to  be  made 
mipo^ible  for  identical  issues  between  diffe  Jt  stock^oZs 
of  the  same  corporation  to  be  settled  in  different  ways  by  the 
courts  of  different  states.  ^ 

IX.  MISCELLANEOUS 

^eraUonm  Marshall  v.  Gordon."  The  actual  decision  was 
that  the  pubhcation  by  a  federal  district  attorney  of  a  letter 
vmtten  by  hmiself  containing  matter  defamatory  to  the  house 

Ir^T^ *'"'"'  "'  ''"^  '•^  '*"  committees  does  not  constitute 
such  an  obstruction  to  the  discharge  of  the  legislative  duties  o{ 
the  house  as  to  bring  a  proceeding  by  the  house  to  punish  the 
offender  for  contempt  within  the  power  to  take  action  necessary 
^d  proper  to  carry  into  effect  the  powers  expressly  grZed 
The  abstractions  and  generaUties  of  the  opinion  of  the  Chief 
Justice  n^Uce  it  difficult  to  pr^t  tersely  the  important  impU- 
cataons  of  the  decision.  It  is  made  clear,  however,  that  Con- 
fix t^KK  1  ^^  "^^  '"«^«'*"^«  '^  J"di«W  powers  of 
the  British  house  of  commons,  that  its  implied  powers  to  punish 

for  contempt  are  strictly  ancillary  to  its  express  powers,  that 
this  pow^  cannot  be  exercised  to  impose  punishment,  but  only 
to  prevent,  by  du^ct  action  or  by  example,  acts  which  obstruct 

^Irrw  °^  ?  ^^f^'  *"'*  *hat  imprisomnent  for  contempt 
c^uno^^extend  beyond  the  session  during  which  the  contempt 

■' (1917)  243  U.  S.  521.    See  15  Michi^n  Lau,  ««,«„  593.    For  comment  o» 
the  decision  m  the  court  below,  see  30  Harpard  Uu,  lUvieu,  384. 
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Other  powers  exercised  by  Congress  were  sanctioned  in  a  nuna- 
ber  of  cases.  Utah  Power  &  L.  Co.  v.  United  States"  held  that 
the  laws  of  a  state  have  no  bearing  upon  a  controversy  over  the 
right  to  use  pubUc  lands  of  the  United  States  located  within  a 
state,  and  that  Congress  has  power  to  control  their  use  and  dis- 
position "even  though  this  may  involve  the  exercise  in  some 
measure  of  what  is  known  as  the  police  power."  Lamar  v.  United 
States"'  declined  to  countenance  the  far-fetched  contention  that 
the  assignment  of  a  judge  of  one  federal  district  to  duty  in  an- 
other, pursuant  to  the  Judicial  Code,  was  a  legislative  usurpa- 
tion of  the  appointing  powers  of  the  President.  McKenzie  v. 
Hare"  sustained  the  power  of  Congress  to  provide  that  a  female 
citizen  who  marries  an  aUen  thereby  loses  her  citizenship,  and 
construed  the  statute  to  apply  to  those  who  DMury  aUens  resi- 
dent in  this  coimtry.  And  First  National  Bank  v.  Fellows'* 
held  that  the  "necessary  and  proper"  clause  gave  Congress  power 
to  authorize  national  banks  to  act  as  trustee,  executor,  etc.,  when 
this  contravened  no  state  law,  and  that  it  was  not  an  improper 
delegation  of  legislative  power  to  vest  in  the  federal  reserve  board 
authority  to  grant  pennits  to  national  banks  so  to  act. 

Mention  has  already  been  made  of  a  niunber  of  decisions 
in  which  the  powers  of  administrative  bodies  were  passed  upon. 
To  these  must  be  added  four  others.'*  Title  Guaranty  &  S.  Co. 
v.  Idaho"  held  that  a  state  may  clothe  its  bank  commissioner 


I 


••  (1917)  243  U.  S.  389. 

••  (1916)  241  U.  S.  103. 

•*  (1915)  239  U.  S.  299.  See  22  Case  and  Comment  779,  20  Law  Notes  146,  14 
Michigan  Law  Review  233,  and  1  Virginia  Law  Register,  n.  b.  865. 

"  (1917)  244  U.  S.  416.  See  85  Central  Law  Journal  131,  31  Harvard  Law  Re- 
view 308,  25  Journal  of  Political  Economy  746,  2  Minnesota  Imw  Review  55,  and  63 
Ohio  Law  Bulletin  6. 

*■  Mention  should  be  made  also  of  South  Carolina  v.  McMaster,  (1915)  237 
U.  8.  63,  which  sustained  the  action  of  the  South  Carolina  insurance  conunis- 
sioner  in  refusing  to  grant  a  license  permitting  a  foreign  insurance  company  to  do 
business  within  the  state,  unless  it  invested  one-fourth  of  the  required  reserve 
on  policies  issued  in  South  Carolina,  in  approved  South  Carolina  securities. 

For  another  case  sustaining  requirements  imposed  on  a  foreign  corporation 
as  a  condition  of  doing  business  within  the  state,  see  Mallinckrodt  Chemical 
Works  v.  Missouri,  (1915)  238  U.  S.  41. 

••  (1916)  240  U.  S.  136. 
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with  power  to  close  the  doors  of  a  state  bank,  if  upon  examina- 
tion it  is  found  to  be  insolvent,  without  awaiting  judicial  pro- 
ceedings. The  case  did  not  involve  the  question  whether  an 
administrative  officer  could  be  given  authority  to  liquidate  the 
affairs  of  a  bank  without  resort  to  judicial  proceedings.  Pacific 
Live  Stock  Co.  v.  Lewis»*  sustained  the  requirement  that  land- 
ownera  claiming  rights  in  a  stream  must  forfeit  their  claim  unless 
they  Utigate  it  before  the  state  water  board  and  pay  a  fee  of  fif- 
teen cents  an  acre  for  the  first  100  acres,  with  diminishmg  rates 
for  the  rest.  The  fee  was  found  not  excessive,  and  the  fact  that 
the  determination  of  the  water  board  was  not  final  was  held  im- 
material m  view  of  the  fact  that  it  was  an  integral  part  of  the 
entire  proceedmgs  and  that  the  claimant  is  not  prevented  "from 
receiving  the  full  benefit  of  submitting  his  claim  and  supportinir 
proof  to  the  board."  ^ 

Two  cases  mvolved  the  sufficiency  of  the  hearing  before  an 
admmistrative  board.    An  absence  of  any  hearing  prior  to  an 
order  to  resume  service  on  a  branch  line  of  a  raihoad  was  held 
not  a  denial  of  due  process  where  a  suitable  indemnity  bond  from 
the  persons  desiring  the  service  was  required  for  the  protection 
of  the  road  in  case  the  administrative  order  should  be  vacated 
m  a  court  of  equity.  •»    And  Louisville  &  N.  R.  Co.  v.  Finn" 
sustained  the  admmistrative  procedure  provided  by  Kentucky  for 
proceedings  to  recover  charges  in  excess  of  rates  found  to  be 
reasonable,  although  it  was  less  formal  than  strict  judicial  pro- 
cedure.    There  was  no  formal  issue  and  no  method  of  requiring 
the  production  of  evidence.    But  the  court  found  that  the  appel- 
lant was  permitted  to  raise  such  issues  and  introduce  such  evi- 
dence as  it  desired,  and  that  there  was  nothing  to  show  that  it 
^ered  from  lack  of  compulsory  process  agamst  witnesses. 
Whether  a  different  showing  on  this  point  would  have  produced 
a  different  result  is  not  stated. 

•*  (1916)  241  U.  S.  440. 

••  Detroit  &  M.  R,  Co,  v.  Michigan  R.  Com.,  (1916)  240  U  S  664 
••  (1915)  235  U.  S.  601.  .  v       ;  ^  u.  o.  oof. 
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DECISIONS  OF  THE  SUPRExME  COURT  OF  THE 
UNITED  STATES  ON  CONSTITUTIONAL 

QUESTIONS 

1914-1917 

THOMAS  REED   POWELL 

Columbia  University 

In  previous  issues  of  this  Review'  Professor  Wambaugh  and 
the  late  Judge  McClain  have  summarized  the  decisions  of  the 
Supreme  Court  on  constitutional  questions  from  1909  to  1914. 
It  is  the  purpose  of  this  and  a  succeeding  paper  to  deal  in  like 
manner  with  the  decisions  of  the  last  three  years.  Owing  to  the 
number  of  cases  decided  during  the  triennium,  the  writer  must 
content  himself  with  the  r61e  of  annalist  and  refrain  from  as- 
suming that  of  analyst.  For  the  benefit  of  those  who  desire  fuller 
comment  or  criticism,  references  are  given  to  articles  and  notes 
in  various  legal  periodicals  discussing  the  more  important  cases. 

Since  the  expiration  of  the  October  term  of  1913,  three  changes 
have  occurred  in  the  personnel  of  the  bench.  Mr.  Justice 
Lurton  died  July  12,  1914,  and  his  successor,  Mr.  Justice  Mc- 
Reynolds,  took  his  seat  October  12,  1914.  Illness  prevented 
Mr.  Justice  Lamar  from  participating  in  any  of  the  decisions  of 

»  AmeHcan  Political  Science  Review  (1910)  iv,  483-497;  (1912)  vi,  513-523; 
(1915)  IX,  36-49.  For  useful  reviews  of  decisions  under  the  due-process  and 
equal-protection  clauses,  see  Francis  J.  Swayze,  "Judicial  Construction  of  the 
Fourteenth  Amendment,"  26  Harvard  Law  Review  1;  Charles  Warren,  "The 
Progressiveness  of  the  United  States  Supreme  Court,"  13  Columbia  Law  Review 
294;  and  "A  Bulwark  to  the  State  Police  Power— The  United  States  Supreme 
Court,"  13  Columbia  Law  Review  667.  For  a  chronological  list  of  all  the  Su- 
preme Court  decisions  on  the  fourteenth  amendment  see  C.  W.  Collins:  The 
Fourteenth  Amendment  and  the  States  (Little,  Brown  &  Co.,  1912),  Appendix  E. 
For  chronological  and  other  lists  of  state  and  federal  statutes  declared  uncon- 
stitutional by  the  Supreme  Court  see  appendices  in  B.  F.  Moore:  The  Supreme 
Court  and  Unconstitutional  Legislation  (Columbia  University  Studies  in  His- 
tory, Economics  and  Public  Law,  Liv,  No.  2,  Longmans,  Green  &  Co.,  1913). 
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the  October  term  of  1915.    He  died  on  January  2,  1916.    The 
commission  of  Mr.  Justice  Brandeis,  who  succeeded  him,  was  not 
recorded  until  June  5,  1916,  so  that  during  the  1915  term  only 
eight  justices  participated  in  the  work  of  the  court.    Mr.  Justice 
Hughes  resigned  June  10,  1916,  to  accept  the  Republican  nomi- 
nation  for  the  presidency,  and  his  successor,  Mr.  Justice  Clarke 
took  his  seat  on  October  9,  1916.    The  bench  as  at  present  con- 
stituted consists  of  Chief  Justice  White,  appointed  associate 
justice  by  President  Cleveland  and  chief  justice  by  President 
Taft;  Mr.  Justice  McKenna,  appomted  by  President  McKinley 
Justices  Hohnes  and  Day,  appointed  by  President  Roosevelt,- 
Justices  Van  Devanter  and  Pitney,  appointed  by  President 
Taft;  and  the  three  new  justices  appointed  by  President  Wilson. 
During  the  last  three  years,  as  in  the  years  immediately  pre- 
ceding, the  commerce  clause  and  the  fourteenth  amendment 
have  raised  by  far  the  greater  part  of  the  important  constitu- 
tional questions  which  the  court  has  had  to  answer.    And  these 
are  the  questions  on  which  the  court  gets  the  least  light  from 
the  language  of  the  Constitution.    For  the  commerce  clause  con- 
tains no  definition  of  what  commerce  is  interstate,  no  indication 
of  what  shall  be  deemed  a  regulation  of  commerce,  and  no 
declaration  with  respect  to  the  effect  o^  the  grant  to  Congress 
on  the  reserved  powers  of  the  states.    The  due-process  and 
equal-protection  clauses  merely  indicate  that  there  is  a  boundary 
which  legislative  interference  with  individual  liberty  and  prop- 
erty must  not  transgress.    The  lines  of  that  boundary  are 
marked  out,  not  by  the  Constitution,  but,  as  the  Supreme  Court 
has  told  us,  ''by  the  gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision  shall  require,  with 
the  reasoning  on  which  such  decisions  may  be  founded."*  ' 

I.  THE  COMMERCE  CLAUSE 

|The  applications  of  the  commerce  clause  include  the  deter- 
mination of  what  commerce  is  foreign  or  interstate  and  what 
intrastate,  and  the  determination  of  what  constitutes  a  regula- 
tion of  commerce.     For  it  is  familiar  doctrine  that  not  all  state 

•  Davidson  v.  New  Orleans  (1878)  96  U.  8.  97,  104. 


action  which  has  some  effect  on  interstate  commerce  amounts 
to  a  regulation  thereof.  In  discussing  state  interferences  with 
interstate  commerce,  the  court  uses  the  word  "regulation"  as  a 
word  of  art  to  denominate  only  such  factual  regulations  as 
have  a  direct  effect  on  interstate  commerce.  Those  state  in- 
terferences with  interstate  commerce  which  merely  incident- 
ally affect  such  commerce  are  not  called  "regulations"  thereof. 
The  distinction  is  of  course  one  of  degree.  The  state  may  in- 
terfere with  interstate  commerce  by  the  exercise  of  its  taxing 
powers  or  by  police  regulations.  In  considering  the  applica- 
bility of  state  police  regulations  to  commerce  which  is  interstate, 
it  is  important  to  know  whether  or  not  Congress  has  dealt  with 
the  same  subject.  For  though  some  state  interferences  are  re- 
garded as  prohibited  by  the  Constitution,  others  are  within  the 
power  of  the  state  unless  there  has  been  some  congressional 
action  which  is  deemed  to  preclude  state  legislation.  In  pre- 
senting the  cases  on  interstate  and  foreign  commerce,  attention 
will  first  be  given  to  those  defining  the  power  of  Congress.  This 
definition  depends  upon  an  interpretation,  not  only  of  the  com- 
merce clause,  but  also  of  the  due-process  clause  of  the  fifth 
amendment.  The  cases  involving  the  power  of  the  states  will  be 
classified  under  the  heads  of  taxation  and  the  police  power,  and 
the  latter  head  will  be  subdivided  into  state  action  in  the  ab- 
sence of  congressional  regulation  and  state  action  after  con- 
gressional regulation. 

POWERS  OF  CONGRESS  UNDER  THE  COMMERCE  CLAUSE 

The  most  important  congressional  statutes  with  which  the 
court  has  had  to  deal  in  the  last  three  years  are  the  Webb- 
Kenyon  Act  and  the  Adamson  Law.  In  Clark  Distilling  Co.  v. 
Western  Maryland  Ry.  Co.*  the  former  was  sustained  and  the 

»  (1917)  242  U.  8.  311.  Justices  Holmes  and  Van  Devanter  dissented,  with- 
out opinion.  8ee  D.  O.  McGovney,  "The  Webb-Kenyon  Law  and  Beyond,'* 
3  Imva  Law  BulUtin  145;  8.  P.  Orth,  "The  Webb-Kenyon  Law  Decision,"  2 
Cornell  Law  Quarterly  283;  T.  R.  Powell,  "The  Validity  of  State  Legislation 
Under  the  Webb-Kenyon  Law,"  2  Southern  Law  QuarUrly  112;  Lindsay  Rogers, 
"The  Webb-Kenyon  Decision,"  4  Virginia  Law  Review  558.  See  also  notes  in 
17  Columbia  Law  Review  144,  30  Harvard  Law  Review  491,  1  Minnesota  Law  Re- 
view 179,  and  28  Yale  Law  JourruH  399. 
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court  thereby  declared  that  it  was  within  the  power  of  Congress 
to  prohibit  the  interstate  transportation  of  intoxicating  liquor 
intended  by  any  person  interested  therein  to  be  received,  pos- 
sessed, used  or  sold  in  violation  of  the  law  of  the  state  of  des- 
tination. Two  years  earlier  in  Adams  Express  Co.  v.  Ken- 
tucky* the  court  had  held  that  the  congressional  act  did  not 
apply  unless  the  liquor  was  intended  to  be  used  in  violation 
of  the  law  of  the  state  of  destination.  The  Clark  Distilling 
case  construes  the  act  more  broadly,  although  it  does  not  make 
entirely  clear  whether  a  state  can  forbid  receipt  of  liquor  from 
other  states  unless  it  also  forbids  and  penalizes  its  possession 
after  receipt. 

The  most  serious  constitutional  questions  connected  with  the 
federal  statutes  dealing  with  interstate  commerce  in  intoxicat- 
ing liquor  concern  the  powers  of  the  states  after  congressional 
action  designed  to  permit  state  interferences  with  such  com- 
merce. Rigorous  adherence  to  the  schematism  of  this  article 
would  allocate  the  discussion  of  this  problem  to  the  section  deal- 
ing with  state  police  power  affecting  interstate  commerce  after 
congressional  regulation  of  the  same  subject  matter.*  But  inas- 
much as  the  effect  of  the  other  congressional  action  to  be  con- 
sidered has  been  to  lessen  rather  than  enlarge  the  powers  of  the 
state,  it  will  serve  convenience  if  not  logic  to  include  at  this 
point  the  cases  dealing  with  the  effect  of  the  Wilson  Act  and  the 
Webb-Kenyon  Act  on  the  power  of  the  states  to  interfere  with 
intoxicating  liquor  of  extrastate  origin. 

Three  cases  annulling  state  interferences  after  the  Wilson  Act 
and  before  the  Webb-Kenyon  Law  demonstrate  the  need  of  the 
latter  to  enable  the  states  to  effectuate  their  prohibition  poli- 
cies. Rossi  V.  Pennsylvania'  held  that  the  state  could  not  pun- 
ish the  deUvery  within  the  state  of  liquor  brought  from  other 
states  to  complete  executory  sales  negotiated  within  the  state. 

»  See  infra  pp.  40-45. 

•  (1915)  238  U.  S.  62.    See  Lindsay  Rogers.  "Interstate  Commerce  in  In- 
toxicatmg  Liquors  Before  the  Webb-Kenyon  Act,"  4  Virginia  Law  Review  174. 
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Rosenberger  v.  Pacific  Express  Co.'  declared  unauthorized  by 
the  Wilson  Act  a  state  statute  imposing  a  prohibitive  license 
tax  on  express  companies  bringing  c.o.d.  shipments  of  liquor 
into  the  state.  The  facts  of  this  case  arose  before  the  passage 
of  the  act  of  Congress  forbidding  the  interstate  shipment  of 
liquor  under  c.o.d.  contracts.*  Kirmeyer  v.  Kansas'  held  that 
Kansas  could  not  enjoin  as  a  nuisance  a  liquor  business  alleged 
to  be  conducted  in  Kansas,  but  which  the  court  found  was  in 
contemplation  of  law  conducted  in  Missouri,  for  the  reason  that 
all  mail  orders  received  in  Kansas  were  taken  to  Missouri  before 
being  opened,  and  all  liquor  received  by  the  dealer  in  Kansas 
was  at  once  taken  to  a  Missouri  warehouse  from  which  all 
Kansas  orders  were  filled.  The  fact  that  the  person  conducting 
the  business  was  domiciled  in  Kansas  and  kept  there  the  wagons 
and  teams  used  in  the  business  was  held  to  be  immaterial. 

The  Adams  Express  case^"  gave  rise  to  apprehensions  that  the 
Webb-Kenyon  Act  had  not  accomplished  all  that  the  arid  states 
had  desired.  For  it  sustained  the  interpretation  of  the  Ken- 
tucky court  that  the  federal  statute  had  no  application  unless 
the  liquor  shipped  in  interstate  commerce  was  to  be  used  in 
violation  of  some  law  of  the  state  of  destination.  So  a  Ken- 
tucky statute  forbidding  the  importation  of  liquor  into  dry 
territory  was  held  incapable  of  interfering  with  liquor  consigned 
to  an  intending  consumer  whose  private  use  was  not  under  the 
ban  of  Kentucky  law.  Since  the  Kentucky  court  had  held  that 
the  prohibition  of  private,  gentlemanly  consumption  of  liquor 
would  violate  the  inalienable  rights  of  citizens  of  a  free  common- 

'  (1916)  241  U.  S.  48.    See  15  Michigan  Law  Review  168. 

•  Comp.  Stat.  1913,  Sec.  10,409. 

•  (1915)  236  U.  S.  568.  For  other  articles  dealing  with  the  problem  of  state 
prohibition  laws  and  interstate  commerce,  see  W.  T.  Denison,  "States'  Right 
and  the  Webb-Kenyon  Liquor  Law,"  14  Columbia  Law  Review  321;  Lindsay 
Rogers,  "The  Power  of  the  States  over  Commodities  Excluded  by  Congress 
from  Interstate  Commerce,"  24  Yale  Law  Journal  567;  Lindsay  Rogers,  "Un- 
lawful Possession  of  Intoxicating  Liquors  and  the  Webb-Kenyon  Act,"  16  Co- 
lumbia Law  Review  1;  C.  R.  Snyder,  "Growth  of  State  Power  under  the  Federal 
Constitution  to  Regulate  Traffic  in  Intoxicating  Liquor,"  25  West  Virginia  Law 
Quarterly  42;  Charles  H.  Safely,  in  4  Iowa  Law  Bulletin  221. 

"  Supra,  note  4. 
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wealth,"  there  seemed  to  be  no  way  by  which  the  Kentucky 
legislature  could  prevent  interstate  shipments  direct  to  such 
consumers.  But  the  Clark  Distilling  case,  while  professing  to 
distinguish  the  Adams  Express  case,  really  discountenanced  the 
previous  interpretation  given  to  the  Webb-Kenyon  Law.  Under 
the  later  interpretation  the  Webb-Kenyon  Law  takes  away  the 
protection  of  the  commerce  clause  from  all  liquor  intended  to 
be  received  and  possessed  in  violation  of  the  law  of  the  state. 
But,  since  the  West  Virginia  statute  applied  in  the  Clark  Dis- 
tilling case  forbade  possession  after  unlawful  receipt,  we  do 
not  yet  know  whether  the  Webb-Kenyon  Law  will  allow  a  state, 
which  does  not  prohibit  and  penalize  possession  as  well  as  re- 
ceipt, to  prevent  the  invasion  of  its  territory  by  liquor  from 
other  states. '2 

The  Adamson  Act  was  sustained  in  Wilson  v.  New.*'  The 
decision  made  it  clear  that  the  regulation  of  the  contractual  re- 
lations between  employers  and  employees  engaged  in  interstate 
commerce  might  be  a  regulation  of  the  conmierce  in  which  they 
were  engaged,  thus  discrediting  somewhat  the  doctrine  of  Adair 

»  "The  Bill  of  Rights  which  declares  that  among  the  inalienable  rights  pos- 
sessed by  the  citiiens  is  that  of  seeking  and  pursuing  their  safety  and  happi- 
ness .  .  .  would  be  but  an  empty  sound  if  the  Legislature  could  pro- 
hibit the  citizen  the  right  of  owning  or  drinking  Uquor,  when  in  so  doing  he 
did  not  offend  the  laws  of  decency  by  being  intoxicated  in  public."  Judge 
Barker,  in  Commonwealth  v.  Campbell  (1909)  133  Ky.  50.  See  81  Central  Law 
Journal  345,  28  Harvard  Law  Review  818,  and  4  Virginia  Law  Review  236. 

"  Subsequent  to  the  decision  in  the  Clark  Distilling  case,  Congress  passed 
the  so-called  Reed  Amendment  (39  Stat.  L.  1069)  punishing  any  person  who 
shall  order,  purchase,  or  cause  intoxicating  liquors  to  be  transported  in  inter- 
state commerce  ...  into  any  state  or  territory"  whose  laws  "prohibit 
the  manufacture  or  sale  therein  of  intoxicating  liquors  for  beverage  purposes." 
The  statute  also  contains  a  prohibition  against  liquor  advertisements  and  the 
solicitation  of  orders  for  Uquor.  See  J.  K.  Graves,  "The  Reed  'Bone  Dry' 
Amendment,"  4  Virginia  Law  Review  634. 

>•  (1917)  243  U.  S.  332.  Three  dissenting  judges.  Justices  McReynolds,  Pit- 
ney and  Van  Devanter,  thought  the  act  not  a  regulation  of  commerce.  The 
two  latter  found  the  act  wanting  in  due  process  both  because  of  its  substantive 
effects  and  because  of  the  want  of  due  consideration  by  Congress  prior  to  its 
passage.  This  latter  ground  was  the  basis  of  the  dissent  of  Mr.  Justice  Day 
See  A.  A.  Ballantine,  "Railway  Strikes  and  the  Constitution,"  17  Columbia  Law 
Review  502;  C.  W.  Bunn,  "The  Supreme  Court  on  the  Adamson  Law,"  1  Min- 
nesota Law  Review  395;  C.  K.  Burdick,  "The  Adamson  Law  Decision,"  2  Cornell 
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v.  United  States^*  which  declared  that  it  was  not  a  regulation  of 
interstate  commerce  to  forbid  interstate  carriers  to  discharge 
employees  because  of  their  membership  in  a  labor  union.  It 
may  be  that  the  doctrine  of  Wilson  v.  New  on  the  interstate 
commerce  question  must  be  limited  to  situations  where  there  is 
failure  of  employers  and  employees  to  agree  on  a  wage  scale 
and  where  a  threatened  strike  would,  if  consummated,  seriously 
interrupt  the  commerce  of  the  country.  These  considerations 
undoubtedly  affected  the  majority  of  the  court  in  holding  that 
the  law  was  not  wanting  in  due  process.  The  opinion  of  the 
chief  justice  on  the  due-process  question  not  only  seems  to  rely 
on  these  circumstances  but  is  clearly  conditioned  on  the  facts 
that  the  wage  scale  fixed  by  Congress  was  for  a  limited  period, 
was  a  compromise  between  the  respective  demands  of  the  em- 
ployers and  employees,  and  did  not  deprive  the  carriers  of  a 
fair  return  on  the  fair  value  of  their  property.  The  chief  jus- 
tice is  careful  to  point  out  that  the  case  does  not  stand  for  any 
doctrine  that  the  legislature  can  fix  wages  in  businesses  which 
are  not  public  utilities,  nor  even  in  public-utility  enterprises 
when  there  is  no  threatened  interruption  of  the  service. 

In  two  cases  sustaining  congressional  interference  with  foreign 
commerce  the  court  went  far  towards  declaring  that  Congress 
is  subject  to  no  limitations  in  this  field.  In  Weber  v.  Freed'* 
it  was  declared  frivolous  to  contend  that  Congress  could  not 
prohibit  the  introduction  into  the  country  of  films  or  other 

Law  Quarterly  320;  A.  M.  Kales,  "Due  Process,  the  Inarticulate  Major  Premise 
and  the  Adamson  Act,"  26  Yale  Law  Journal  519;  T.  R.  Powell,  "The  Supreme 
Court  and  the  Adamson  Law,"  65  University  of  Pennsylvania  Law  Review  607. 
See  also  notes  in  30  Harvard  Law  Review  739,  and  26  Yale  Law  Journal  496.  For 
articles  written  before  the  decision  was  rendered,  see  M.  H.  Lauchheimer,  "The 
Constitutionality  of  the  Eight-Hour  Railroad  Law,"  16  Columbia  Law  Review 
664;  T.  R.  Powell,  "Due  Process  and  the  Adamson  Law,"  17  Columbia  Law 
Review  114.    See  also  30  Harvard  Law  Review  63. 

»« (1908)  208  U.  S.  161. 

»  (1916)  239  U.  S.  326.  In  Pantomimic  Corporation  v.  Malone  (1916)  238 
Fed.  135,  it  was  held  that  a  picture  was  brought  into  the  United  States  when 
films  in  Canada  were  photographed  by  a  camera  in  the  United  States.  No  cor- 
poreal object  crossed  the  border.  See  note  in  84  Central  Law  Journal  191.  To 
a  similar  efifect  is  United  States  v.  Johnston  (1916)  232  Fed.  970.  See  19  Lau> 
Notes  44,  and  20  Law  Notes  162. 
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pictorial  representations  of  prize  fights.  The  power  of  Con- 
gress over  foreign  commerce  was  referred  to  as  "complete'' 
thus  implying  that  it  could  prohibit  the  importation  of  any 
articles  that  it  pleases.  The  allegation  that  the  motive  of  Con- 
gress was  to  prohibit  the  exhibition  of  the  pictures  and  thus  to 
mvade  the  domain  of  state  authority  was  said  to  be  something 
that  the  court  could  not  inquire  into.  It  was  pointed  out  that 
if  the  contrary  were  sustained  no  congressional  prohibition  would 
be  valid. 

In  Brolan  v.  United  States"  it  was  held  that  the  contention 
that  Congress  could  not  constitutionally  punish  the  knowing 
receipt,  conceahnent  or  facilitation  of  transportation  of  opium 
which  had  been  successfully  imported  from  a  foreign  country 
m  violation  of  the  federal  statute  was  too  unsubstantial  and 
fnvolous  to  justify  a  writ  of  error  from  the  Supreme  Court  to 
the  district  court.''    The  chief  justice  declared  that,  since  the 
power  of  Congress  to  prohibit  the  importation  was  absolute, 
"it  must  endure  and  reach  beyond  the  mere  capacity  of  persons 
to  evade  its  commands  to  the  control  of  those  things  which  are 
essential  to  make  the  power  existing  and  operative."    Cases 
relating  to  interstate  commerce  which  were  cited  by  counsel 
for  the  defendant  were  dismissed  because  of  the  "broad  dis- 
tinction which  exists  between  the  two  powers."    This  declara- 
tion negatives  the  doctrine  countenanced  in  some  opinions  to 
the  effect  that  the  congressional  power  over  interstate  com- 
merce IS  as  plenary  as  that  over  foreign  commerce.''    The  sound 
basis  for  a  distinction  between  congressional  power  over  foreign 
commerce  and  that  over  commerce  among  the  several  states  would 
seem  to  rest,  not  in  the  commerce  clause,  but  in  the  due-process 

»  (1915)  236  U.  S.  216. 

"For  an  interpretation  of  the  federal  statute  regulating,  through  a  com- 
bmation  of  the  commerce  and  the  taxing  power,  the  sale  and  use  of  drugs,  see 
United  States  v.  J,n  Fuey  Moy  (1916)  241  U.  S.  394.  The  statute  was  sustained 
in  united  States  v.  Brown  (1915)  224  Fed  135     Saa  fU  Trn^«^^t,.  ^r  d  i       ■ 

Law  Review  b02.  o;^4rea.id6.    ^fAUnxverntyof  Penmylvama 

"  "The  power  conferred  upon  Congress  to  regulate  commerce  among  the 
states  IS  mdeed  contained  in  the  same  clause  of  the  Constitution  which  confers 
upon  It  power  to  regulate  commerce  with  foreign  nations.  The  grant  is  con- 
ceived in  the  same  terms,  and  the  two  powers  are  undoubtedly  of  the  same  clasa 


clause.  A  complete  embargo  on  foreign  commerce  would  be 
due  process  while  such  an  embargo  on  interstate  commerce 
would  not.  Therefore  congressional  interferences  with  inter- 
state commerce  require  justifications  not  necessary  for  the  pro- 
hibition of  any  foreign  commerce. 

In  distinguishing  the  Brolan  case  from  Keller  v.  United 
States,"  which  declared  that  Congress  could  not  punish  the 
harboring  of  alien  prostitutes,  the  court  pointed  out  that  the 
statute  in  the  Keller  case  was  not  confined  to  the  harboring  of 
those  who  entered  the  country  unlawfully,  and  called  attention 
to  the  amended  statute  which  was  applicable  only  to  the  har- 
boring of  those  immoral  aliens  who  had  come  to  the  United 
States  in  violation  of  the  prohibitions  of  the  statute,  thus  lending 
color  to  the  implication  that  the  amended  statute  would  be 
sustained. 

Another  statute  dealing  with  alien  prostitutes  came  before  the 
court  in  United  States  v.  Lombardo.*"  This  enactment  made 
it  a  crime  for  the  harborer  of  an  alien  prostitute  to  fail  to  file 
with  the  commissioner  general  of  immigration  a  statement 
giving  the  facts  connected  with  such  harboring.  The  district 
court  had  held  that  the  statute  violated  the  fourth  and  fifth 
amendments  as  well  as  the  sixth.  The  Supreme  Court  con- 
fined its  attention  to  the  sixth  amendment.  It  held  that  the 
offense  of  failure  to  file  could  be  committed  only  in  the  district 
where  the  statement  was  to  be  filed,  and  therefore  dismissed  a 
prosecution  begun  in  the  district  where  the  harborer  was  domi- 
ciled. Previously  it  had  been  held  in  United  States  v.  Portale^' 
that  the  requirement  of  the  statute  was  not  confined  to  those 
who  have  had  to  do  directly  or  indirectly  with  the  bringing  in 

and  character  and  equally  extensive."  Mr.  Justice  Matthews  in  Bowman  v. 
Chicago  and  Northwestern  R.  Co.  (1888)  125  U.  S.  465,  482.  "It  has  frequently 
been  laid  down  by  this  court  that  the  power  over  interstate  commerce  is  as 
absolute  as  it  is  over  foreign  commerce."  Mr.  Justice  Bradley  in  Crutcher  v. 
Kentucky  (1891)  141  U.  S.  47,  57.  See  also  Champion  v.  Ames  (1903)  188  U.  8. 
321,  351. 

»»  (1909)  213  U.  S.  318. 

»•  (1916)  241  U.  S.  73. 

«  (1914)  235  U.  S.  33. 
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or  sending  forth  of  the  alien.     In  neither  of  these  cases  was  the 
constitutionality  of  the  statute  directly  in  issue. 

In  deahng  with  the  section  of  the  White  Slave  Act  relating 
to  mterstate  commerce,  Caminetti  v.  United  States"  held  that 
the  statute  forbade  the  transportation  of  a  woman  for  un- 
moral purposes  even  though  the  immorahty  was  unaccompanied 
by  expectation  of  pecuniary  gain,  and  that  the  statute  thus  in- 
terpreted and  appHed  was  constitutional.  Other  cases  involv- 
ing the  exertion  of  federal  power  over  interstate  commerce  held 
that  Congress  could  make  contraband  of  interstate  commerce 
drugs  contained  in  packages  bearing  false  labels  as  to  their 
curative  qualities,"  and  could  create  a  right  of  action  in  favor 
of  an  employee  of  an  interstate  carrier  injured  through  a  vio- 
lation of  the  federal  Safety  Apphance  Act,  even  though  such 
employee  was  not  engaged  in  interstate  commerce."  The  cases 
deciding  whether  plaintiffs  suing  under  the  federal  Employers' 
Liability  Act  were  engaged  in  interstate  or  intrastate  commerce 
are  too  numerous  to  mention."  But  the  fact  that  a  litigant 
must  be  in  doubt  as  to  the  kind  of  conmierce  in  which  he  is  en- 

»»  (1917)  242  U.  S.  470.  Chief  Justice  White  and  Justices  McKenna  and 
Clarke  dissented  on  the  question  of  interpretation.  The  opinion  of  Mr.  Justice 
McKenna  contains  an  interesting  analysis  of  the  problem  of  interpreting  the 
meaning  of  a  statute.  See  84  Central  Law  Journal  171,  3  Cornell  Law  Quarterly 
60,  30  Harvard  Law  Review  494,  15  Michigan  Law  Review  425.  In  United  States 
V.  Holte  (1915)  236  U.  S.  140,  it  was  held,  Justices  Lamar  and  Day  dissenting, 
that  the  woman  transported  in  violation  of  the  statute  could  be  punished  for 
conspiracy  to  commit  a  crime  against  the  United  States.  See  80  Central  Law 
Journal  194. 

"  Seven  Cases  v.  United  States  (1916)  239  U.  S.  510.  See  82  Central  Law 
Journal  172.  For  the  application  of  the  federal  Food  and  Drugs  Act  to  Coca 
Cola,  see  United  States  v.  Forty  Barrels  (1916)  241  U.  S.  265. 

«<  Texas  &  Pacific  Ry.  Co.  v.  Rigsby  (1916)  241  U.  S.  33.  See  82  Central  Law 
Journal  385,  and  2  Virginia  Law  Register,  n.  s.  388. 

"  For  a  list  of  cases  holding  that  the  employee  was  engaged  in  interstate 
conmierce  see  the  brief  for  the  plaintiff  in  error  in  Erie  Railroad  Co  v  Welsh 
(1916)  242  U.  S.  303,  as  printed  in  61  Lawyers'  Edition  31^322.  See  notes  in  82 
Central  Law  Journal  421,  84  Central  Law  Journal  154,  16  Michigan  Law  Review 
157.  The  cases  on  this  question  for  the  past  three  years  will  be  found  in  the 
General  Index  at  the  end  of  volumes  59,  60,  and  61  of  the  Lawyers'  Edition  of 
the  Supreme  Court  Reports  under  the  title  "Master  and  Servant  "  subtitle 
"Employers'  Liability  Act."  ' 
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gaged  until  he  learns  from  the  Supreme  Court  several  years  after 
his  injury  or  death,  indicates  a  most  unsatisfactory  feature  of  the 
existing  partition  of  the  law  of  torts  between  the  state  and  na- 
tional governments.     This  will  be  even  more  apparent  when  we 
consider  the  cases  holding  that  state  workmen's  compensation  laws 
cannot  apply  to  injuries  within  the  scope  of  the  Employers'  Lia- 
bility Act  or  of  the  admiralty  jurisdiction  of  the  federal  courts.^' 
The  other  cases  touching  the  power  of  Congress  over  com- 
merce merely  reiterate  and  apply  familiar  doctrines.     Essex  v. 
New  England  Telegraph  Co."  held  that  Congress  could  give 
telegraph  companies  the  right  to  maintain  lines  along  military 
and  post  roads,  secure  from  arbitrary  interference  by  the  state. 
This  case  was  not  based  directly  on  the  commerce  clause,  but 
that  clause  might  be  the  basis  for  statutes  applying  specifically 
to    telephone    companies    conducting    an    interstate    business. 
Louisville  Bridge  Co.  v.  United  States"  held  that  the  continuing 
power  of  Congress  over  interstate  commerce  included  authority 
to  compel  the  alteration  of  a  bridge  over  a  navigable  highway 
of  the  United  States,  even  though  such  bridge  had  been  erected 
under  previous  congressional  authority,  had  been  recognized 
as  a  post  road  of  the  United  States  and  had  complied  with  all 
previous  laws  of  Congress.     The  franchise  previously  granted 
was  held  not  to  be  irrepealable.    Therefore  no  vested  right 
was  interfered  with  by  making  the  owner  pay  the  cost  of  the 
alterations.     The  case  also  sustained  the  delegation  of  power 
to  the  secretary  of  war  to  determine  what  would  constitute  an 
unreasonable  interference  with  navigation,  and  said  that  there 
was  "no  real  inconsistency  between  a  declaration  by  Congress 
in  1865  that  a  certain  bridge  was  a  lawful  structure  and  not 
an  improper  impediment  to  navigation,  and  a  contrary  finding  by 
the  secretary  of  war  in  the  year  1914."    The  contention  that  Con- 
gress had  less  power  over  bridges  erected  under  federal  authority 
than  over  those  sanctioned  by  the  states  was  said  to  be  without 
merit. 

••  See  infra,  pp.  41-45. 
"  (1915)  239  U.  S.  313. 
«•  (1917)  242  U.  S.  409. 
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United  States  v.  Nice"  held  that  Congress  may  forbid  the 
sale  of  hquor  to  Indians  in  a  state  so  long  as  they  remain  tribal 
Indians  under  national  guardianship.    American  Express  Co. 
y.  bouth  Dakota"  held  that  Congress  could  and  did  invest  the 
interstate  commerce  commission  with  power  to  direct  the  altera- 
tion of  intrastate  rates  when  this  was  necessary  to  remove  a  dis- 
cnmination   against   interstate   commerce.    And   Thomson   v 
Cayser''  declared  invalid  under  the  Sherman  Act  a  combination 
of  ocean  carriers  which  gave  rebates  to  those  who  shipped  ex- 
clusively by  the  associated  lines.     It  is  perhaps  worthy  of  note 
that  no  cases  of  great  public  interest  have  been  passed  upon  by 
the  Supreme  Court  under  the  Sherman  Act  during  the  past 
three  years."    Cases  now  pending,  however,  may  give  us  during 
the  present  year  more  light  on  the  intricate  and  confused  prob- 
lem of  determining  what  restraints  of  trade  are  within  and  what 
without  the  "rule  of  reason"  announced  in  the  Standard  Oil  and 
lobacco  cases. 

"  (1916)  241  U.  S.  591. 

"  ml]  ^  v.  I:  m''  """  '"'"'  "'^''^^'^'^  '^^*^'- 

ArtlTjT^rA'r'  involving  interpretations  or  applications  of  the  Sherman 
U  S  !^1  P  T  'T'  ?'""*^''  ^'-  ^-  Amalgamated  Copper  Co.  (1917r2^ 
L  A    V  ^l  r^'  ^°-  ^'  ^"*^  ^^^^^^  244  U.  S.  459;  United  States  v.  Ameri- 

ing  oo.  (1916)  240  U.  S.  27;  Lawlor  v.  Loewe  (1915)  235  U.  S.  522;  D.  R.  Wilder 

^atnf  ITu^Th  k'^^'m  f''^  "^  ^-  «•  ^^-  '-  '^^  interpreting  the 
elude  th?ri.htt^^^^^  '^f  '^'  °^""°P^'^  °f  '^'  P^^"^  does  not  in- 

T«.t^  Ir  *^u  *°;f"*"°*  ^^^  resale  price  of  patented  articles,  Straus  v  Victor 
Talking  Machine  Co  (1917)  243  U.  S.  490,  or  to  prescribe  the  ma^rzals  .^th 
which  patented  articles  may  be  used.  Motion  Picture  Patents  Co  v  Univera^ 
bfThe  nT  ^''""°"  "^^  ^''''^  '''  ^-  «•  ^-  Tbus  such  restrictions  impl^d 
pLmu'^^^erurd'tK  '^^'^^''^^y  -"-^--^  contract,  and  the  contract  m^t 
"^e  'RuL  ^f  R  .     T' V  ^'i  '"^  '"^  amendments.    See  E.  P.  Grosvenor. 
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THE   COMMERCE    CLAUSE   AND   THE    POWERS   OF   THE    STATES 

A.  State  taxation  and  interstate  commerce 

Prior  to  1910  it  had  been  assumed  that  any  state  tax  on  a 
foreign  corporation  for  the  privilege  of  engaging  in  intrastate 
commerce  within  the  state  would  be  valid.  But,  in  Western 
Union  Telegraph  Oo.  v.  Kansas"  and  Ludwig  v.  Western  Union 
Telegraph  Co.,"  taxes  imposed  by  Kansas  and  Arkansas  on  the 
intrastate  commerce  done  by  a  foreign  corporation  engaged 
also  in  interstate  commerce  were  declared  invalid  because  they 
were  measured  by  the  total  capital  stock  of  the  corporation. 
The  method  by  which  the  amount  of  the  tax  was  determined 
was  held  to  make  the  imposition  an  invalid  regulation  of  in- 
terstate commerce,  in  spite  of  the  fact  that  the  subject  on  which 
the  tax  fell  was  not  immune  from  the  power  of  the  state.  After 
these  decisions  Kansas  and  Arkansas  amended  their  statutes. 
The  new  Kansas  statute,  as  interpreted  by  the  state  court,  se- 
lected as  the  measure  of  a  tax  on  foreign  corporations  for  the 
privilege  of  doing  local  business,  not  the  total  capital  stock,  but 
only  such  proportion  thereof  as  was  represented  by  property  in 
Kansas  employed  in  purely  local  business.  In  addition  there 
was  a  provision  that  the  maximum  imposition  in  any  one  year 
should  be  $2500.  This  statute  was  sustained  in  Lusk  v.  Botkin.'* 
The  Arkansas  statute  was  similar,  except  that  there  was  no 
maximum  limit  set  to  the  amount  which  might  be  charged.  In 
St.  Louis  S.  W.  R.  Co.  v.  Arkansas"  the  court  applied  this 
statute  and  upheld  a  tax  of  S6798.26  on  a  foreign  corporation 
whose  property  owned  and  used  in  the  state  for  intrastate 
commerce  was  valued  at  $13,586,520. 

The  amended  Kansas  statute  measured  the  tax  on  the  fran- 
chises of  domestic  corporations  by  the  total  capital  stock  as 
before,  but  here  also  limited  the  annual  imposition  to  $2500. 
This  was  sustained  in  Kansas  City,  F.  S.  &  M.  R.  Co.  v.  Botkin.'^ 

-  (1910)  216  U.  S.  1. 
•*  (1910)  216  U.  8.  146. 
»»  (1916)  240  U.  S.  236. 
"  (1914)  235  U.  S.  350. 
"  (1916)  240  U.  S.  227. 
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The  opinion  of  the  court  seemed  to  assume  that  the  doctrine 
that  a  tax  on  a  proper  subject  might   be  invaUd  because  of 
the  measure  adopted  for  determining  its  amount  applied  to 
the  taxation  of  domestic  as  well  as  of  foreign  corporations.    It 
declared  that  "every  case  involving  the  vaUdity  of  a  tax  must 
depend  upon  its  own  facts,"  and  that  the  question  was  whether 
the  operation  and  effect  of  the  statute  as  enforced  could  be 
regarded  as  imposing  a  burden  on  interstate  commerce.    In 
view  of  the  fact  that  the  maximum  charge  was  $2500,  it  found 
"no  ground  for  saying  that  a  tax  of  this  character,  thus  lim- 
ited, is  in  any  sense  a  tax  imposed  upon  interstate  commerce." 
The  Arkansas  statute  applicable  to  domestic  corporations  was 
hke  the  Kansas  statute,  except  that  no  maximum  was  set. 
This  too  was  sustained  in  Kansas  City,  M.  <fe  B.   R.   Co.  v. 
Stiles'"  in  an  opinion  which  by  its  rehance  on  Ashley  v  Ryan»» 
seems  to  indicate  that  the  franchises  of  domestic  corporations 
may  be  taxed  as  the  state  pleases,  even  though  the  corporation 
is  engaged  m  interstate  as  well  as  intrastate  commerce.     Thus 
the  doctrine  announced  by  the  Western  Union  cases  in  1910 
appears  to  be  limited  to  foreign  corporations.    The  modera- 
tion of  Kansas  as  compared  with  Arkansas  may  have  been  in- 
fluenced by  the  fact  that  one  of  the  reasons  for  sustaining  in 
Baltic  Mining  Co.  v.  Massachusetts, «»  a  tax  on  foreign  cor- 
porations measured  by  total  capital  stock  was  that  the  maxi- 
mmn  unposition  was  $2500.     The  subsequent  cases  sustaining 
and  applying  the  Arkansas  statutes  show  that  no  maximum  is 
necessary  where  the  tax  on  foreign  corporations  is  measured  by 
that  part  of  the  capital  represented  by  property  used  in  the 
state  for  local  business  or  where  the  tax  on  domestic  corporations 
is  measured  by  the  total  capital  stock. 

A  tax  on  domestic  corporations  measured  by  receipts  from 
mtrastate  transportation  was  upheld  in  New  York  ex  rel  Cor- 
nell Steamboat  Co.  v.  Sohmer.*' 

"  (1916)  242  u.  S.  111. 
»•  (1894)  153  U.  S.  436. 
*•  (1913)  ^1  U.  S.  68.    For  a  note  on  the  validity  of  an  amendment  to  the 


In  other  cases  relating  to  interstate  commerce  it  was  held 
that  a  state  could  not  impose  a  privilege  tax  on  a  liquor  busi- 
ness within  the  state  which  consisted  solely  in  soliciting  and 
filling  mail  orders  from  customers  in  other  states,*^  or  on  agents 
of  a  nonresident  portrait  manufacturer  who  delivers  within  the 
state  portraits  sent  from  without  the  state,  even  though  the 
agent  also  ofifers  customers  a  choice  of  frames  at  the  time  of 
delivering  the  pictures."  Though  the  sale  of  the  frames  was  an 
intrastate  matter,  it  was  treated  as  a  part  of  the  interstate 
transaction  within  the  doctrine  previously  announced  by  Mr. 
Justice  Holmes  that  * 'commerce  among  the  several  states  is  a 
practical  conception,  not  drawn  from  the  'witty  diversities'  of 
the  law  of  sales.""  Similarly  it  was  held,  in  Western  Oil  Re- 
fining Co.  V.  Lipscomb,"  that  a  state  privilege  tax  could  not 
be  imposed  on  a  foreign  corporation  shipping  oil  and  steel  into 
the  state,  though  the  cars  in  which  the  merchandise  was  shipped 
were  billed  to  one  town  in  the  state,  from  which  orders  taken 
there  were  filled,  and  were  then  rebilled  to  another  town  to  fill 
other  orders,  since  the  intrastate  transportation  was  both  in  fact 
and  in  law  a  connected  part  of  a  continuous  interstate  movement. 

Two  cases  upholding  state  requirements  on  motor  vehicles 
from  other  states  involve  a  combination  of  the  police  power 
and  the  taxing  power.  Hendrick  v.  Maryland"  sustained  a 
state  statute  requiring  the  registration  of  motor  vehicles  and  a 
license  fee  graded  according  to  the  horse  power  of  the  engine, 
and  applied  it  to  motor  vehicles  owned  in  other  states  using 
the  highways  of  the  state  on  an  interstate  journey.  The  pro- 
priety of  requiring  the  license  seemed  to  be  based  on  the  ab- 
sence  of   congressional   legislation   covering   the   subject;   but 

««Heyman  v.  Hays  (1915)  U.  S.  178;  Southern  Operating  Co.  v.  Hays  (1915) 
236  U.  S.  188. 

«» Davis  V.  Virginia  (1916)  236  U.  S.  697.  See  1  Virginia  Law  Register,  n.  a. 
236. 

**  Rearick  v.  Pennsylvania  (1906)  203  U.  S.  507.  See  H.  H.  Foster,  "What 
is  Left  of  the  Original  Package  Doctrine,"  1  Southern  Law  Quarterly  303. 

*»  (1917)  244  U.  S.  346. 

«  (1915)  235  U.  S.  610.  See  80  Central  Law  Journal  123,  and  51  National  Cor- 
poration Reporter  140. 
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the  imposition  of  the  fees  was  justified  on  the  ground  that 
automobiles  used  a  facility  constructed  by  the  state  at  great 
expense,  and  that  such  use  was  abnonnally  destructive  to  such 
facilities  and  thereby  increased  the  expense  to  the  state  in  pro- 
viding them.  Apparently  such  exactions  in  return  for  the  use 
of  state  facilities  would  be  proper  even  though  Congress  had 
so  acted  that  no  license  could  be  required.  The  statute  con- 
tained a  provision  whereby  nonresident  operators  of  automo- 
biles who  had  complied  with  the  laws  of  the  state  in  which  they, 
reside  might,  on  certain  conditions,  obtain  permission  to  oper- 
ate their  machines  in  Maryland  for  not  exceeding  two  periods 
of  seven  consecutive  days  in  a  calendar  year  without  paying 
the  ordinary  fees  for  registration  and  operator's  license.  This 
provision  did  not  apply  to  residents  of  the  District  of  Columbia, 
but  the  plaintiff  in  error,  though  a  resident  of  the  District,  was 
held  disentitled  to  complain  of  this  discrimination  because  he 
had  not  himself  complied  with  the  laws  of  the  District  or  with 
the  conditions  attached  to  the  grant  of  the  privilege  to  residents 
of  other  states. 

Kane  v.  New  Jersey*'  involved  a  similar  statute,  but  without 
any  reciprocal  provision  in  favor  of  nonresidents  whose  cars  are 
duly  registered  in  their  own  state.  The  absence  of  such  a  pro- 
vision was  held  unimportant.  There  was  said  to  be  no  dis- 
crimination against  nonresidents  by  making  them  pay  the  full 
annual  fee  for  a  brief  use  of  the  state  highways,  since  residents 
had  to  pay  the  annual  fee  however  little  they  used  their  ma- 
chines. In  this  reasoning  Mr.  Justice  Brandeis  seemed  to  sac- 
rifice substance  to  form.  Nonresident  owners  were  also  re- 
quired to  secure  a  license  and  to  appoint  the  secretary  of  state 
their  agent  upon  whom  process  might  be  served  in  any  legal 
proceedings  occasioned  by  the  operation  of  their  machines 
within  the  state.  But  this  and  the  further  fact  that  Kane  was 
driving  through,  and  not  merely  into,  New  Jersey  were  held  not 
sufficient  to  dififerentiate  the  New  Jersey  statute  from  that  of 
Maryland. 

*'  (1916)  242  U.  8.  160. 
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B.  State  police  power  and  interstate  commerce 
(a)  In  absence  of  congressional  regulation 

Five  cases  held  state  action  an  unwarranted  interference 
with  interstate  commerce,  even  though  the  state  statutes  con- 
flicted with  no  congressional  regulation.  Chicago,  B.  &  Q.  R. 
Co.  V.  Railroad  Commission"  annulled  an  order  of  the  Wiscon- 
sin Railroad  Commission  requiring  a  railroad  running  only  in- 
terstate trains  to  stop  at  least  two  trains  each  way  each  day 
at  every  village  having  two  hundred  or  more  inhabitants.  Sea- 
board Air  Cine  Railway  Co.  v.  Blackwell"  held  inapplicable  to 
interstate  trains  a  state  requirement  that  every  engineer  shall 
check  the  speed  of  his  train  when  four  hundred  yards  from 
every  public  crossing  and  slow  down  so  as  to  stop  in  time  to 
avoid  any  person  or  thing  crossing  on  the  track.  The  decision 
was  influenced  by  the  facts  as  to  the  number  of  such  crossings 
in  the  state  and  the  absence  of  conditions  making  them  pecu- 
liarly dangerous.  It  appeared  that  the  statute  would  add  three 
minutes  per  crossing  to  the  running  time  of  interstate  trains 
and  thereby  double  the  time  of  traversing  the  state. 

South  Covington  &  C.  Street  R.  Co.  v.  Covington'^<»  annulled 
a  requirement  as  to  the  number  of  cars  to  be  provided  by  an 
interstate  street  railway  and  as  to  the  number  of  persons  to 
be  admitted  to  each  car,  since  it  appeared  that  this  would  re- 
quire more  cars  than  the  company  would  be  permitted  to  oper- 
ate in  the  city  of  an  adjoining  state.  Sioux  Remedy  Co.  v. 
Cope"  held  that  South  Dakota  could  not  impose  on  foreign  cor- 
porations desiring  to  bring  suit  in  state  courts  for  money  due  for 
merchandise  shipped  in  interstate  commerce  the  condition  that 
such  corporation  must  first  appoint  a  resident  agent  upon  whom 
process  could  be  served,  and  file  with  the  designated  state  officer 


See  19  Law  Notes  52. 

The  chief  justice  and  Justices  Pitney  and  Brandeis 


«•  (1915)  237  U.  S.  220. 

"  (1917)  244  U.  8.  310. 
dissented. 

»•  (1915)  235  U.  8.  637. 

"  (1914)  235  U.  8.  197.    See  49  American  Law  Review  601,  63  University  o/ 
Pennsylvania  Law  Review  433,  and  2  Virginia  Law  Review  470. 
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a  copy  of  such  appointment  and  a  copy  of  its  charter,  paying 
certam  fees  for  such  laiing.  The  result  of  this  decision  was  to 
compel  South  Dakota  residents  having  claims  for  breach  of 
contract  agamst  the  foreign  corporation  to  goyt j  the  domicil 
of  the  corporation  to  bring  suit  unless  some  efWHtor  or  prop- 
erty of  the  corporation  could  be  found  within  the  state.  But  of 
course  the  foreign  corporation,  subject  to  the  same  qualifications, 
had  to  go  to  the  domicil  of  its  debtors  to  collect  what  was  due. 

Donald  v.  Philadelphia  &  R.  Coal  and  Iron  Co."  forbade  a 
state  to  exclude  from  local  business  a  foreign  corporation  en- 
gaged in  interstate  conmierce  which  removed  to  the  federal 
courts  a  suit  brought  against  it  in  the  state  court.    The  opinion 
seemed  to  go  on  the  ground  that  the  statute  interfered  with  the 
constitutional  right  to  remove  cases  to  the  federal  courts  and 
warrants  the  inference  that  the  same  decision  would  have  been 
reached  had  the  corporation  in  question  not  been  engaged  in 
interstate  commerce.    It  thus  lays  the  basis  for  overruling 
Security  Mutual  Life  Insurance  Co.  v.  Prewitt"  when  a  case 
not  involving  mterstate  commerce  shall  again  arise  for  decision. 
More  numerous  were  the  cases  in  which  state  action  was 
held  not   to  interfere   with  mterstate  commerce.    Interstate 
Amusement  Co.  v.  Albert"  sustained  the  dismissal  of  a  suit  in 
a  state  court  brought  by  a  foreign  corporation  which  had  failed 
to  file  a  copy  of  its  charter  with  the  secretary  of  state.    The 
plaintiff  made  bookings  for  theatrical  troupes  within  the  state. 
The  state  court  found  that  such  interstate  commerce  as  tooTc 
place  as  a  result  of  plaintiff's  contracts  was  merely  incidental 
to  those  contracts,  and  the  Supreme  Court  sustained  the  ruling 
because  the  evidence  before  the  state  court  did  not  clearly 
show  otherwise.     It  is  quite  likely  that  if  the  case  had  been 
better  presented  by  counsel  it  would  be  found  to  come  within 
the  doctrine  of  Sioux  Remedy  Co.  v.  Cope."*    In  that  case, 
however,  the  foreign  corporation  did  not  enter  the  state  at  au! 

"  (1916)  241  U.  S.  329. 
•»  (1906)  202  U.  S.  246. 
•*  (1916)  239  U.  S.  560. 
•»  Supra,  note  51. 


i 


DECISIONS  OP  THE  SUPREME  COURT,  1914-1917 


35 


It  merely  shipped  goods  into  the  state.  Here  the  corporation 
was  within  the  state  evidently  doing  business  which  was  partly 
intrastate  and  partly  interstate.  Whether  such  a  corporation 
which  disregards  the  state  law  as  to  filing  its  certificate  could 
be  restrained  from  suing  on  a  contract  of  interstate  commerce 
is  exceedingly  doubtful.  Disobedience  of  the  lawful  require- 
ment as  to  intrastate  business  can  hardly  justify  a  state  inter- 
ference with  interstate  commerce,  and  conditions  imposed  on  the 
right  to  sue  in  state  courts  are  held  by  the  Cope  case  to  be  in- 
terferences with  the  commerce  out  of  which  the  cause  of  action 
arose.  The  opinion  in  the  Albert  case  makes  no  mention  of  the 
provision  in  the  state  statute  that  foreign  corporations  filing 
the  required  certificate  should  be  treated  as  within  the  juris- 
diction as  fully  as  if  it  were  a  domestic  corporation,  though  the 
statute  to  this  effect  is  quoted  in  the  margin. 

Several  of  the  cases  related  to  alleged  undue  interferences 
with  interstate  trains.  It  was  held  that,  in  the  absence  of  con- 
gressional regulation  on  the  subject,  the  state  could  require  all 
locomotives  to  be  equipped  with  headlights  of  not  less  than 
1500  candle  power;"  could  forbid  switching  operations  across 
public  crossings  in  cities  of  the  first  or  second  class  with  a  switch- 
ing crew  of  less  than  one  engineer,  a  fireman,  a  foreman  and 
three  helpers;*'  and  could  require  suitable  guard  rails  for,  and 
proper  cleanliness  and  ventilation  of,  the  cars  of  a  street  rail- 
way company  engaged  principally  in  interstate  commerce." 
But  this  last  decision  held  unreasonable  a  requirement  that 
the  cars  be  kept  heated  at  a  temperature  not  below  fifty  de- 
grees Fahrenheit  when  it  appeared  that  the  necessary  opening 
of  doors  made  this  impracticable.  This  portion  of  the  decision 
seemed  independent  of  the  commerce  clause,  but  that  clause  was 
the  foundation  for  the  decision  that  requirements  as  to  the  num- 
ber of  cars  were  invalid,  since  they  would  necessarily  interfere 
with  the  conduct  of  the  business  in  other  states.*' 


^ 


M  VandaUa  RaUroad  Co.  v.  Public  Service  Commission  (1916)  242  U.  S.  255. 

"  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Arkansas  (1916)  240  U.  S.  518. 

'•  South  Covington  &  C.  Street  R.  Co.  v.  Covington,  supra,  note  50. 

»•  Supra,  p.  33. 
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By  construing  the  Oklahoma  separate-coach  law  as  applying 
only  to  intrastate  commerce,  the  court  was  relieved  from  con- 
sidering whether  it  was  an  unlawful  regulation  of  interstate 
commerce."  In  Chicago,  M.  &  St.  P.  R.  Co.  v.  State  Public 
Utihties  Comnussion,"  a  state  regulation  of  a  local  rate  was  sus- 
tamed  m  the  absence  of  any  showing  that  it  resulted  in  givine 
commercwl  advantages  to  domestic  shippers  and  producers  over 
those  from  other  states.  And  in  Wilmington  Transportation 
I'  ^^^  Commission"  the  absence  of  federal  regulation 
was  held  to  leave  the  state  free  to  prescribe  rates  for  the  trans- 
portation of  passengers  by  sea  between  two  ports  in  the  same 
state,  although  the  course  of  such  transportation  was  over  the 
high  seas. 

In  Illinois  Central  Raih^ad  Co.  v.  Mulberry  Hill  Coal  Co  " 
a  state  statute  requiring  an  interstate  railway  company  to  fur- 
nish care  to  shippers  within  a  reasonable  time  after  demand 
was  made  the  bas  s  for  an  action  by  the  shipper  for  recovery 
of  damages  for  failure  to  furnish  cars  at  his  mine  for  interstate 
transportation  of  his  coal,  wher«  the  state  court  had  held  that 
the  question  of  what  is  a  reasonable  time  in  any  case  depends 
upon  all  existing  circumstances  including  the  requirements  of 
interatate  commerce.    The  case  is  treated  as  though  it  arose  in 
the  absence  of  congressional  action  on  the  subject  of  furnishing 
cars  for  interetate  commeree  shipments.    The  railroad  con- 
tended m  the  Supreme  Court  that  the  state  statute  even  though 
onginaUy  vahd  was  rendered  inapplicable  by  the  Hepburn  Act, 
but  the  clami  was  dismissed  from  consideration  because  it  had 
not  been  raised  m  either  of  the  state  courts.     If  duly  raised  it 
would  seem  that  the  claim  should  be  sustained.    But  the  plain- 

SUi  Acf  '"'  ''""^  '^°*''*'  '"'"'"'  "^'^-K  on  the 

"  (1917)  242  U.  S.  333. 

"  (1915)  236  U.  S.  151.    See  28  Harvard  Lau>  Review  634     A  note  to  the  d«. 
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Pennsylvania  Railroad  Co.  v.  Sonman  Shaft  Coal  Co."  shows 
that  the  state  court  could  entertain  such  an  action  under  the 
federal  statute.  In  this  case  the  state  court  had  held  that  the 
Hepburn  Act  did  not  apply  because  the  request  was  for  cars  for 
coal  sold  f.o.b.  at  the  mine,  and  the  commerce  involved  was 
intrastate  even  though  the  coal  was  going  to  purchasers  outside 
the  state.  But  the  Supreme  Court  ruled  that  this  was  error, 
quoting  its  declaration  six  months  earlier  in  Pennsylvania  Rail- 
road Co.  V.  Clark"  to  the  effect  that  "the  movement  thus  ini- 
tiated is  an  interstate  movement  and  the  facilities  required  are 
facilities  of  interstate  commerce." 

Three  cases  involved  state  statutes  relating  to  food.  Price 
V.  Illinois"  permitted  a  state  to  forbid  the  sale  of  food  pre- 
servatives containing  boric  acid  and  to  apply  the  prohibition  to 
small  envelopes  suitable  for  the  consumer  where  it  did  not  ap- 
pear that  these  envelopes  were  segregated  in  commercial  ship- 
ments into  the  state  or  were  separately  introduced.  The  cita- 
tion of  previous  authorities  indicated  that  the  court  would  not 
have  regarded  the  envelope  as  a  legitimate  commercial  package 
even  if  each  envelope  had  been  separately  introduced  into  the 
state.  In  Armour  &  Co.  v.  North  Dakota"  a  state  statute 
requiring  lard  sold  at  retail  to  be  put  in  one,  three,  or  five- 
pound  packages,  when  applied  to  retail  sales  not  in  the  original 
package,  was  held  valid. 

Sligh  V.  Kirkwood**  involved  a  statute  forbidding  the  ship- 
ment from  the  state  of  citrous  fruits  which  are  immature  or 
otherwise  unfit  for  consumption.  The  purpose  of  the  statute 
was  recognized  to  be  the  economic  one  of  protecting  the  repu- 
tation of  Florida  oranges  in  the  markets  of  other  states.     This 

•«  (1915)  242  U.  S.  120.    See  84  CenlrcH  Law  Journal  25,  and  65  University  of 
Pennsylvania  Law  Review  368. 
"  (1915)  238  U.  S.  456. 
••  (1915)  238  U.  8.  466. 

"  (1916)  240  U.  S.  510.  For  further  consideration  of  this  case,  see  infra, 
p.  40. 

••  (1915)  237  U.  S.  52.  See  80  Central  Law  Journal  361,  19  Law  NoUs  52,  and 
13  Michigan  Law  Review  698.  This  case  and  the  one  preceding  held  also  that  the 
states  were  not  foreclosed  from  passing  their  statutes  because  of  the  federal 
Food  and  Drugs  Act. 
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was  held  to  be  a  legitimate  object  of  state  action,  and  the  fact 
that  the  embargo  incidentally  affected  interstate  commerce  was 
held  to  be  immaterial  so  long  as  Congress  had  not  acted.  The 
court  did  not  squarely  assert  that  such  unripe  fruits  were  un- 
merchantable and  therefore  not  subjects  of  conmierce.  It  im- 
plied that  if  a  case  arose  where  the  desired  shipment  was  for 
commercial  purposes  and  not  for  consumption  the  decision  might 
be  different.  The  statute  seems  to  have  presented  a  question 
not  answered  by  previous  decisions.  It  can  hardly  be  regarded 
as  an  instance  of  indirect  effect  on  interstate  conmierce.  The 
effect  is  as  direct  as  is  the  prohibition  against  sending  oil  or 
natural  gas  from  the  state,  which  is  held  unconstitutional." 
The  case  shows  pretty  clearly  that  what  the  court  considers  in 
dealing  with  state  interferences  with  interstate  conmierce  is 
whether  the  effectuation  of  the  local  pohcy  outweighs  in  im- 
portance the  resulting  disadvantage  of  clogging  somewhat  the 
channels  of  interstate  commerce.  The  judgment  in  Shgh  v. 
Kirkwood  invites  comparison  with  that  in  Heyman  v.  Hays'* 
refusing  to  allow  the  states  to  tax  the  business  of  selling  liquor 
to  customers  in  other  states. 

The  commerce  clause  was  unsuccessfully  invoked  by  objec- 
tors to  state  legislation  against  trading  stamps, ''  and  state 
regulation  of  the  sale  of  securities"  and  the  exhibition  of  mo- 
tion pictures."  The  motion-picture  statutes  required  adminis- 
trative inspection  and  approval  as  a  condition  prerequisite  to 
the  exhibition  of  the  fihns  within  the  state.  Mr.  Justice  Mc- 
Kenna  said  that  "it  would  be  straining  the  doctrine  of  original 

••West  V.  Kansas  Natural  Gas  Co.  (1911)  221  U.  8.  229. 
'•  Supra,  note  42. 

"  Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  8.  342.  See  25  Yate  Law 
Journal  670. 

»  Hall  V.  Geiger-Jones  Co.  (1917)  242  U.  8.  639;  Caldwell  v.  Sioux  Falls  Stock 
Yards  Co.  (1917)  842  U.  8.  559;  Merrick  v.  N.  W.  Halsey  Co.  (1917)  242  U.  8. 
668.  Mr.  Justice  McReynoIds  dissents  in  all  three  cases,  but  without  opinion, 
so  it  is  impossible  to  tell  whether  his  dissent  is  based  on  the  commerce  clause 
or  on  the  fourteenth  amendment  or  on  both.  See  80  Central  Law  Journal  175, 
and  17  Columbia  Law  Review  244. 

"  Mutual  Film  Corporation  v.  Industrial  Commission  (1916)  236  U.  8.  230; 
Mutual  Film  Corporation  v.  Hodges  (1915)  236  U.  8.  248. 


packages  to  say  that  the  films  retain  that  form  and  composi- 
tion even  when  unrolling  and  exhibiting  to  audiences,  or,  being 
ready  for  renting  for  the  purpose  of  exhibition  within  the  state, 
could  not  be  disclosed  to  the  state  officers."  Since  the  state 
law  punishes  only  unlicensed  exhibition,  it  is  not  important 
that  the  "exchanges"  which  receive  the  films  from  other  states 
"can  more  conveniently  submit  the  films  for  approval  than 
exhibitors  can"." 

"Blue  Sky"  legislation  was  said  to  impose  only  an  indirect  or 
incidental  burden  on  interstate  commerce,  which  was  entirely 
proper  so  long  as  Congress  had  not  acted.  The  opinion  of  the 
court  raised  several  interesting  questions  as  to  when  choses  in 
action  "cease  migration  in  interstate  commerce  and  settle  to  the 
jurisdiction  of  the  state."  It  suggested  the  possibility  that 
nothing  more  was  necessary  for  the  supremacy  of  the  national 
power  than  that  the  securities  be  kept  free  from  state  inter- 
ference when  in  actual  transportation,  but  the  point  was  not 
definitely  passed  upon.  The  court  seemed  clear  that  the  origi- 
nal-package doctrine  could  not  be  applied  in  its  full  rigor  to 
choses  in  action  represented  by  printed  documents.  But  the 
case  went  on  the  ground  that,  even  conceding  that  the  securi- 
ties were  "still  in  interstate  commerce  after  their  transporta- 
tion to  the  state  is  ended  and  they  have  reached  the  hands  of 
dealers  in  them,  their  interstate  character  is  only  incidentally 
affected"  by  regulations  designed  to  prevent  the  sale  within 
the  state  of  those  that  are  fraudulent. 

The  contention  that  the  license  fee  on  merchants  issuing  trad- 
ing stamps  was  a  regulation  of  interstate  commerce  was  con- 
fined to  the  instances  where  the  trading  stamps  were  inserted 
in  the  retail  packages  by  extrastate  manufacturers  or  shippers 
and  were  redeemed  by  them  or  by  some  other  concern  outside 
the  state.  But  the  court  answered  that  this  claimed  for  the 
manufacturer  outside  the  state  the  right  not  only  to  introduce 
into  the  state  the  original  packages  containing  the  coupons,  but 
also  to  have  them  disposed  of  through  retail  sales  within  the 
state.  This  latter  claim  was  said  to  be  without  foundation  in 
the  commerce  clause. 
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(b)  After  congressional  regulation 

State  action  affecting  interstate  commerce  is  not  necessarily- 
precluded   by   congressional   regulation   of  the   same   subject. 
Such  state  interference  must,  however,  not  impose  a  direct 
burden  on  interstate  conmierce  and  must  not  be  inconsistent 
with  the  requirements  laid  down  by  Congress.     In  several  cases 
these  qualifications  of  valid  state  action  were  held  to  have  been 
satisfied.    Michigan  Central  Raih-oad  Co.  v.  Michigan  Rail- 
road Conmiission'*  sustained  an  order  of  a  state  railroad  commis- 
sion compelling  an  interurban  electric  railroad  and  a  steam  rail- 
road to  interchange  cars,  passenger  traffic,  etc.,  at  the  point  of 
their  intersection.     The  order  applied  only  to  intrastate  com- 
merce.   The  Supreme  Court  held  that  it  would  assume,  until 
the  contrary  was  made  to  appear,  that  compliance  with  the 
order  involved  no  disregard  of  the  needs  of  interstate  com- 
merce.   Similarly  in  Missouri  Pacific  Railway  Co.  v.  McGrew 
Goal  Co."  it  was  held  that  an  unconstitutional  interference 
with  interstate  conmierce  did  not  necessarily  result  from  a 
state  requirement  that  railroad  companies  should  not  charge 
more  for  shorter  than  for  longer  intrastate  hauls. 

In  Armour  &  Co.  v.  North  Dakota"  a  state  statute  requir- 
ing lard  sold  at  retail  to  be  put  up  in  packages  of  prescribed 
weights  was  held  not  to  be  repugnant  to  the  federal  Food  and 
Drugs  Act,  which  was  directed  merely  against  adulteration  and 
misbranding  of  articles  of  food  transported  in  interstate  com- 
merce. One  who  complied  with  the  federal  act  might  violate 
the  state  act,  but  Congress  had  not  intended  to  cover  all  pos- 
sible regulation  by  dealing  with  the  specified  evils  of  adultera- 
tion and  misbranding.  Aod  in  Selling  v.  Radford"  it  was  de- 
clared that  the  federal  Employers'  Liability  Law  did  not  pre- 

"  (1915)  236  U.  S.  615. 

»  (1917)  244  U.  S.  191. 

»•  Supra,  note  67.    See  also  Sligh  v.  Kirkwood,  tupra,  note  68.    The  deci- 
sions holding  that  federal  regulation  has  not  inhibited  by  implication  the  exer- 
cise by  the  states  of  their  reserved  police  power  are  summarized  in  detail  in  the 
margin  of  the  dissenting  opinion  of  Mr.  Justice  Brandeis  in  New  York  C   R 
Co.  V.  Winfield  (1917)  244  U.  8.  147, 156. 

"  (1917)  243  U.  S.  43. 
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vent  the  application  of  state  workmen's  compensation  statutes 
to  employees  of  carriers  engaged  in  interstate  commerce,  so  long 
as  the  employee  was  not  himself  engaged  in  such  commerce  and 
could  not  therefore  under  any  circumstances  sue  under  the 

federal  law.  .  . 

Where,  however,  the  employee  of  an  interstate  earner  is  hun- 
self  engaged  in  interstate  commerce,  his  rights  under  the  fed- 
eral Employers'  Liability  Act  for  injuries  occurring  in  such 
interstate  commerce  are  all  that  he  has.  New  York  C.  Ry. 
Co  v  TonseUito"  held  that  the  common-law  right  of  the  father 
of  a  minor  son  to  recover  for  expenses  incurred  for  m^ical 
attention  to  the  son  and  for  loss  of  the  son's  services  did  not 
survive  the  enactment  of  the  federal  statute.  The  congressional 
enactment  furnishes  the  only  existing  law  regulating  the  lia- 
bilities of  interstate  carriers  to  employees  injured  while  engaged 

in  interstate  commerce.  ^.  ^  ,,,„      j  •     t?  - 

In  New  York  Central  Railroad  Co.  v.  Winfield"  and  m  Erie 
Railroad  Co.  v.  Winfield,"  the  federal  statute  was  held  to  pre- 
clude the  operation  of  state  workmen's  compensation  laws  to 
interstate  commerce  injuries.    Mr.  Justice  Brandeis,  dissentmg, 
urged  that  the  purpose  of  the  federal  enactment  was  confined 
to  the  abolition  of  the  common-law   defenses  of  the  fellow- 
servant  rule  and  the  doctrines  of  contributory  negUgence  and 
assumption  of  risk  in  cases  where  the  defendants  were  negli- 
gent    He  argued  that  it  was  not  "the  purpose  of  the  act  to 
deny  to  the  states  the  power  to  grant   the  wholly  new  right  to 
protection  or  relief  in  the  case  of  injuries  suffered  otherwise  than 
through  fault  of  the  railroads."     But  only  Mr.  Justice  Clarke 
concurred  in  this  interpretation.    The  majority  held  that  Con- 
gress intended  the  statute  to  be  ''as  comprehensive  of  those  in- 
stances in  which  it  by  silence  excludes  liability  as  of  those  where 
liability  is  imposed." 

"  (1917)  244  U.  8.  360.  .  „  w  ,    r„.„ 

"  (1915)  244  U.  8.  142.    See  3  Cornell  Law  Quarterly  45,  and  2  Minnesota  Law 

Review  49.    For  notes  on  the  decision  in  the  state  court  see  82  Centr<d  f''»«'/f «'- 

not  43,  1  ComeU  Law  Quarterly  272,  29  Harvard  Law  Review  439,  and  64  Umver- 

$ity  of  Pennsylvania  Law  Review  304. 

"  (1917)  244  U.  8.  170. 
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Mr.  Justice  Van  Devanter  observed  that  the  liability  of  inter- 
state carriers  in  such  respects  is  a  matter  "in  which  the  nation 
as  a  whole  is  interested  and  [that]  there  are  weighty  consid- 
erations why  the  controlling  law  should  be  uniform  and  not 
change  at  every  state  line."  Quoting  from  Prigg  v.  Pennsyl- 
vania" he  said  that  the  silence  of  Congress  "as  to  what  it  does 
not  do  is  as  expressive  of  what  its  intention  is  as  the  direct 
provisions  made  by  it."  The  interpretation  of  silence  is  of 
course  not  a  literary  task.  Sometimes  silence  is  held  to  give 
consent,  sometimes  to  imply  refusal.  Whether  Congress  meant 
its  rules  to  cover  only  cases  of  negligence  or  to  cover  all  cases  of 
injury  and  to  limit  recovery  to  injuries  due  to  negligence  is 
impossible  of  ascertainment,  since  probably  Congress  did  not 
think  about  workmen's  compensation  legislation  at  all. 

What  Professor  Munroe  Smith  has  said  about  the  work  of  the 
Supreme  Court  in  the  interpretation  of  the  Constitution  is  equally 
true  of  the  interpretation  of  statutes.  "This  tribunal,"  he 
says,  "not  only  thinks  out  the  thoughts  which  the  Fathers  were 
trying  to  think  one  hundred  and  twenty  years  ago,  but  it  under- 
takes to  determine  what  they  would  have  thought  if  they  could 
have  foreseen  the  changed  conditions  and  the  novel  problems  of 
the  present  day."'* 

An  important  consideration  in  determining  whether  novel 
state  action  was  precluded  by  previous  congressional  action  is 
the  practical  consequences  of  the  concurrent  existence  of  the  two 
systems  of  liability.  Since  individual  employees  of  mterstate 
carriers  are  engaged  sometimes  in  interstate  commerce  and 
sometimes  in  domestic  commerce,  it  would  be  difficult  for  the 
carrier  or  the  state  to  fix  the  proper  assessments  that  any  such 
carrier  should  pay  to  a  state  insurance  fund.  And  there  are  dis- 
advantages in  having  the  carriers  subject  to  different  methods  of 
payment  for  injuries  and  to  different  tribunals  for  determining 
the  amount  of  such  payments.  The  situation  is  undesirable 
whether  the  state  compensation  statute  is  held  applicable  or 
inapplicable. 

«  (1842)  16  Pet.  539. 

"  Jurisprudence,  page  30  (Columbia  Umvereity  Press,  1908). 
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There  is  pressing  need  for  new  legislation  by  Congress.    The 
Employers'  Liability  Law  was  enacted  to  introduce  a  more 
niolem  conception  of  liabiUty  than  that  which  prevailed  m^e 
law  of  the  states.    Since  the  law  was  passed,  many  of  the  states 
have  not  only  caught  up  with  Congress  but  have  advanced  to  a 
point   beyond.    Congress  should   speedily   devise   some  pan 
whereby  the  compensation  feature  of  state  legislation  appU^ 
to  interstate  commerce  injuries  at  least  in  those  stat^  which 
hav«  compensition  statutes.    Injured  employees  shou  d  be  re- 
lieved from  doubt  as  to  the  forum  in  which  to  begm  action  or  as 
to  the  rule  of  liabiUty  or  of  compensation  to  allege  and  rely  oru 
The  dissenting  opinion  of  Mr.  Justice  Brandeis  pomts  out  that 
during  the  1915  term  of  the  Supreme  Court,  thuty-^jen  °f  the 
ninety-three  cases  rehiting  to  the  Employers'  Uabihty  Act  m- 
volved  the  question  whether  the  employee  was  engaged  m  inter- 
state or  intrastate  commerce.     The  suitor  who  mistakes  the 
nature  of  the  commerce  in  which  he  was  employed  at  the  time 
he  was  hurt  has  to  begin  his  action  all  over  agam.»    Congress 
should  make  his  remedy  definite  and  certain  even  if  it  cannot 
at  the  same  time  make  the  rule  of  liability  as  satisfactory  as 
that  which  the  most  enlightened  state  may  now  or  m  the  future 

''T"^uthem  Pacific  Co.  v.  Jensen,"  the  New  York  work- 
men's compensation  law  was  also  declared  inapphcable  to  in- 
juries within  the  admiralty  and  maritime  junsdiction  of  the 
federal  courts.  The  injury  sued  for  was  also  held  not  to  be 
within  the  purview  of  the  federal  Employers'  Lmbility  Law. 
Shortly  after  the  decision  Congress  amended  the  federal  Ju- 
dicial Code  so  that  in  prescribing  the  exclusive  admiralty  juris- 
diction of  the  federal  courts,  suitors  are  saved  their  remedies 

» If  before  trial  plaintiff  decided  that  he  waa  engaged  in  interstate  com- 
„,erc.  wtn  he  w«.  hurt,  he  may  amend  hi,  deolarMion  fh-' "^nngmg  smj 
uiew.    Kanaa.  City  W.  R.  Co.  v.  McAdow  (1916)  240  U.  S.  51.    See  82  Central 

'"'''^{Z^t'^V.  8.  205.  Mr.  Justice  Holmes  and  Mr.  Justice  Ktney  filed 
dtaentlng  opinions  which  were  concurred  in  by  •'■"""f.  ^'^f  1"^  T1S1''J^„ 
Se6Cajf/»rnia  Law  Review  69,  3  Cor^II  Law  Quarterly  38,  and  17  Columlna  Law 

Review  703. 
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under  the  compensation  law  of  any  state."    This  will  raise 
the  question  whether  such  a  state  statute  can  apply  to  injuries 
which  are  within  both  the  maritime  jurisdiction  and  the  federal 
Employers'  Liabihty  Law.    And  if  suitors  may  elect  whether 
to  proceed  in  admiralty  or  under  the  Employers'  LiabUity  Law 
or  under  the  state  workmen's  compensation  statute,  the  em- 
ployer may  be  subject  to  a  double  liability.     He  may  insure 
in  a  state  fund  and  then  be  subjected  to  suit  and  judgment  in 
admiralty,  thus  losing  both  his  premiums  and  the  sum  awarded 
by  the  admiralty  court.     If  the  employee  seeks  compensation 
under  the  state  act,  the  state  may  shield  the  employer  by  in- 
sisting that  the  claimant  release  him  from  further  liability. 
But  the  admiralty  court  cannot  well  render  back  to  the  employer 
the  premiums  he  may  have  paid  to  the  state  fund  in  anticipation 
that  the  employee  would  proceed  against  that  fund.     Such  are 
some  of  the  diflSculties  arising  out  of  the  federal  system.     They 
invite  earnest  consideration  and  wise  statesmanship  to  the  end 
that  they  may  be  greatly  minimized  if  not  entirely  obviated. 

The  remaining  cases  holding  state  regulations  invalid  be- 
cause of  previous  congressional  action  all  involve  requirements 
on  interstate  carriers.  The  federal  Safety  Appliance  Act  was 
held  to  preclude  a  state  requirement  that  grab  irons  or  hand 
holds  be  placed  on  the  sides  or  ends  of  every  railway  car."  The 
Interstate  Commerce  Act  was  held  to  furnish  the  sole  right  of 
recovery  for  damages  due  to  an  overcharge  for  interstate  trans- 
portation." The  Carmack  Amendment  was  held  to  preclude 
the  application  to  an  interstate  shipment  of  a  state  law  investing 
the  innocent  holder  of  a  bill  of  lading  with  certain  rights  not 
available  to  the  shipper,"  and  to  render  invalid  a  state  require- 

••  Sixth-fifth  Congress,  First  Session,  Act  of  October  6,  1917,  Public,  No.  82 
••  Southern  Railway  Co.  v.  Railroad  Commission  (1915)  236  U.  8  439 
"  Louisville,  etc.  R.  Co.  v.  Ohio  Valley  Tie  Co.  (1916)  242  U.  S.  288     See  30 
Harvard  Law  Review  400.    But  where  the  basis  of  liability  is  the  failure  of  the 
interstate  earner  to  comply  with  its  own  rules  as  to  the  distribution  of  cars 
and  no  exercise  of  functions  by  the  interstate  commerce  commission  is  in  issue' 
action  may  be  maintained  in  the  state  court.    Pennsylvania  Railroad  Co    ▼ 
Puritan  Coal  Mining  Co.  (1915)  237  U.  8.  121.    See  28  Harvard  Law  Review  816.' 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Harold  (1916)  241  U.  8.  371.    See  11  IUirun$ 
Law  Review  373. 


ment  subjecting  a  terminal  carrier  to  a  penalty  of  $50  for  failure 
to  pay  promptly  certain  claims  for  damages  to  interstate  ship- 
ments." And  congressional  regulation  of  interstate  commerce, 
not  specificaUy  referred  to,  was  adduced  as  the  reason  for  refus- 
ing to  give  effect  to  the  order  of  a  state  railway  commission 
requiring  a  carrier  to  switch  cars  from  the  lines  of  competitors  to 
side  tracks  within  its  own  terminals,  there  to  be  loaded  with 
goods  destined. for  another  state." 

CONCLUSION 

The  foregoing  review  of  decisions  under  the  commerce  clause 
shows  to  what  a  great  extent  the  judicial  umpiring  of  the  fed- 
eral system  is  the  humdrum  task  of  making  the  practical  adjust- 
ments necessitated  by  the  fact  that  transportation,  business  and 
industry  in  the  United  States  are  subject  to  two  or  more  legisla- 
tive masters.  The  decisions  declare  no  far-reaching  constitu- 
tional principles.  In  partitioning  authority  between  the  states 
and  the  nation,  the  Supreme  Court  finds  in  the  language  of  the 
Constitution  only  a  point  of  departure. 

In  threading  its  way  among  the  details  of  alleged  conflicts 
between  state  and  national  power,  it  is  guided  mainly  by  its 
practical  wisdom  and  by  the  counsel  it  gets  from  the  practical 
wisdom  embodied  in  previous  decisions  on  analogous  questions. 
The  questions  which  the  court  has  to  answer  are  eminently  prac- 
tical ones.  Does  it  interfere  too  much  with  freedom  of  com- 
mercial intercourse  between  the  states  to  allow  a  state  to  regu- 
late the  sale  of  securities  within  its  borders,  »^  to  say  in  what 
packages  lard  shall  be  sold,'^  to  forbid  noxious  preservatives  m 
food,"  to  have  trains  slow  down  at  crossings"  or  stop  at  rural 
hamlets?"    Has  the   pay   of  laborers  engaged  in  commerce 

•»  Charleston  &  W.  C.  R.  Co.  v.  Vamville  Furniture  Co.  (1915)  237  U.  S. 
697.  See  F.  E.  Riddle,  "The  Carmack  Amendment  and  Common  Law  Reme- 
dies," 82  Central  Law  Journal  207. 

••  Illinois  Central  Railroad  Co.  v.  De  Fuentes  (1915)  236  U.  S.  157. 

•»  Supra,  note  72. 

•»  Supra,  note  67. 

•»  Supra,  note  66. 

•*  Supra,  note  49. 

**  Supra,  note  48. 
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enough  to  do  with  the  commerce  in  which  they  a«  engaged  to 

^r^  ttl        r     '  ""^''^  '''°"''*  ^  "^W"  for  injuries 
n!^  *    K,         u"^^*^""*'  *^«°  '''0"8'»  the  man  injured  was 

make  the  earner  hable  where  no  one  was  to  blame?"    AcpnrH 

orlrstattr'T.  t''"f^'  """^^'^  ^  *•»«  Constitution 
or  m  statutes.    But  Mr.  Justice  McKenna,  in  his  dissentinir 

^mion  m  C^inetti  v.  United  States"  has  de^rSdt^p^' 

^th°'rir  '"*^'^*''"°-  ^"-  "^  f-^-  »  closer  acTd 

"Undoubtedly,  in  the  investigation  of  the  meaning  of  a  stat- 

sSueitf  but" tS  .  ^  f"^'"'"  '""'  «^"«'y  disposing 
sunpucity,  but  that  it  is  not  easy  of  application,  or   at  least 

ZZT  f  w   "'^t'*^'   '^-y  '^^   demoks^^te    The 
words  of  a  statute  may  be  uncertain  in  their  signification  or  i^ 

pr^ent  s  to  be  resolved  by  their  definition;  the  subject-matter 

exempt  from  puttmg  ourselves  in  the  place  of  the  legislators 
If  the  words  be  clear  in  meaning,  but  the  objects  to  wS  ttr^ 

^k^r5;  .^     °'  *^'  ■*  ^»««'«on  of  conditions  that  pro- 
voked the  statute  must  inform  our  judgment  "" 

Mr.  Justice  Hohnes  has  reinforced  the  point  in  his  dissentinir 

nf  r  rfi    ^  '^^^  '*°  *°^  ™"«*  legyate."    And  then  bv  wav 
they  are  confined  from  molar  to  molecular  motions.-" 

••  Supra,  note  13. 

*^  Supra,  p.  41. 

••  iSupra,  note  22. 

••  242  U.  S.  496. 
'••  Supra,  note  84. 
>•'  244  U.  S.  221. 


An  efficiency  expert  might  be  inclined  to  think  our  way  of 
running  the  federal  system  rather  cumbrous.  We  cannot  find 
out  what  a  state  can  do  until  the  Supreme  Court  tells  us  several 
years  after  the  state  has  done  it.  Private  individuals  have  to 
bear  the  expense  of  getting  answers  to  questions  that  are  ques- 
tions of  general  pubUc  interest.  Those  who  do  not  think  it 
worth  while  to  spend  their  time  and  money  in  resorting  to  the 
Supreme  Court  may  obey  the  law  of  the  state  although  the  law 
is  one  which  the  court  thinks  encroaches  on  the  power  of  the  na- 
tional government.  M^ny  state  laws  which  are  called  invalid 
in  the  Supreme  Court  reports  are  nevertheless  the  rules  of  con- 
duct actually  followed  by  the  individuals  who  do  not  raise  and 
prosecute  their  objections.  On  the  other  hand  the  substan- 
tial unanimity  with  which  most  questions  are  answered  by  the 
court  suggests  that  litigants  and  counsel  who  appeal  to  the 
highest  judicial  tribunal  may  at  times  be  animated  by  other 
motives  than  serious  doubts  on  questions  of  constitutionality. 
Few  of  the  questions  which  they  raise  are  sufficiently  difficult 
so  that  the  judges  of  the  Supreme  Court  disagree  about  the 

answer. 

The  efficiency  expert  who  ventures  to  criticize  should  be 
willing  also  to  give  advice  about  ways  of  amelioration.  He 
would  doubtless  find  that  any  suggestion  that  the  national 
legislature  be  vested  with  full  power  over  all  commerce,  intra- 
state as  well  as  interstate,  would  meet  with  insuperable  objec- 
tions in  the  emotions  of  those  who  would  exalt  the  independence 
of  their  favorite  state,  and  in  the  judgment  of  those  who  be- 
lieve that  the  states  know  best  about  local  needs  and  should 
remain  the  chief  ministers  to  those  needs.  Those  who  have 
watched  Congress  strain  at  the  task  of  running  a  war  may  not 
think  it  best  to  add  permanently  to  the  field  of  its  labors. 

Very  likely  it  would  be  difficult  to  get  sufficient  support  for 
any  amendment  to  our  federal  Constitution  which  was  desired 
primarily  for  reasons  of  efficiency  of  administration.  Yet  it 
would  seem  that  the  creation  of  some  national  agency  which 
would  have  power  to  veto  or  approve  of  state  laws  at  the  time 
of  their  enactment  would  be  a  step  in  advance  of  our  existing 
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arrangement.  It  would  undoubtedly  be  imprudent  to  subject 
state  laws  to  the  approval  of  Congi^ss.  Some  body  Uke  the  st 
preme  Court  seems  better  adapted  to  the  task  of  deciding  how 
far  the  states  can  go.    The  court  gives  little  if  any  grounds  Zr 

the  same  mdividuals  sitting  as  a  council  of  censor  could  do  the 
same  work  to  greater  public  advantage  if  they  could  pass  uZ 

ien  in?  '*I^  '^  '!  ''''"  "''"*°'«°*-     Individurwo^S 
would  thlT      "'^l  'l*"^  '""  '^'^  ""«*  «°">P'y-    Suito« 

Tn,^  f  fi^  *''"  t""^-  '^^^^  ^°"W  »ot  •"'ve  to  pay  the 
cost  of  findmg  out  the  answer  to  the  questions  which  concern 
many  others  besides  themselves.  »-"ncem 

Such  a  council  of  censors  could  at  once  suggest  to  Congress 
the  federal  regulation  which  was  advisable  wbfn  any  sSw 
had  b^n  disapproved.  Some  plan  might  be  de4d  which 
wou  d  g^ve  us  the  advantages  of  a  unitary  system  of  govern- 

which  accrue  from  a  federal  system.    The  various  possible 

tZ  r°'"*'^  7T^  *'^»'''"«  «^'"-  The  review  of  the 
commerce  decisions  of  the  last  three  years  makes  it  clear  that  few 
cases  mvolve  important  questions  of  doctrine  or  of  general  policy 

llhed"^:  ""r"*/  ''""^  "^^'^  '""^  application  of  wellSat 
hshed  pnnciples  to  new  particulars.     It  is  submitted  that  the 

s:t  at  Washmgton  is  susceptible  of  improvement.    The  practical 

cated  than  in  1787.  If  m  some  way  we  could  lighten  the  burdens 
of  the  Supreme  Court,  and  at  the  same  time  secure  as  wise  d^ 
cisions  at  a  more  opportune  season,  we  might  demonstrate  that 
constructive  gemus  for  devising  govermnental  system  e^st^  ta 
the  twentieth  century  as  well  as  in  the  eighteenth. 

{To  be  conclxided) 
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DECISIONS  OF  THE  SUPREME  COURT  OF  THE 

UNITED  STATES  ON  CONSTITUTIONAL 

QUESTIONS.!    II 

1914-1917 

THOMAS   REED   POWELL 

Columbia  University 

II.  POLICE  POWER 

The  decisions  of  the  Supreme  Court  during  the  October  terms 
of  1914,  1915,  and  1916,  indicate  on  the  whole  a  more  tolerant 
attitude  towards  the  judgment  of  state  legislatures  on  questions 
of  the  police  power  than  one  would  be  apt  to  infer  from  the  criti- 
cisms called  forth  by  the  few  cases  in  which  laws  were  declared 
invaUd.     The  cases  on  these  questions  gave  rise  to  more  diver- 
sity of  opinion  among  the  judges  than  did  those  arising  under 
the  commerce  clause.     In  most  of  the  important  cases  there  was 
dissent,  and  several  were  decided  by  a  vote  of  five  to  four. 
Chief  Justice  White,  and  Justices  Van  Devanter  and  McReynolds 
were  opposed  to  the  Oregon  ten-hour  law,  the  Washington  com- 
pensation law  and  the  Washington  employment  agency  law; 
while  Justices  Hohnes,  Brandeis  and  Clarke  were  in  favor  of  all 
three.     On   certain  crucial  questions  these    six  justices  seem 
quite  likely  to  counteract  each  other,  and  leave  the  balance  of 
power  with  Justices  McKenna,  Day  and  Pitney.    Justices  Pit- 
ney and  Day  were  in  favor  of  the  ten-hour  law  and  the  compen- 
sation law  and  opposed  to  the  employment  agency  law.     Mr. 
Justice  McKenna  was  in  favor  of  the  ten-hour  law  and  the 
employment  agency  law  and  opposed  to  the  compensation  law. 
In  the  Oregon  Mmimum  Wage  Case,   the  court  was  divided 
four  to  four,  Mr.  Justice  Brandeis  not  sitting.     It  is  a  natural 
inference  from  Mr.  Justice  Pitney's  dissenting  opinion  in  the 

1  For  the  first  installment  of  this  article  see  the  American  Political  Science 
Review  for  February,  1918,  pp.  17-49. 
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case  sustammg  the  Adamson  Law  that  he  voted  with  the  Chief 

Srir.:: "'"  ^^^-^^^ '-'  ^<'^-°''^  -^^ 

in  ?Htr'^'^^°°  employment  agency  law  came  before  the  court 
m  Adams  v.  Tamper.'    The  statute  made  it  a  criminal  oS 

ment  o"^  J^  T  ''°'^*^  '"'  ''^''^'^  *'^«'»  -"•>  emploj 
ment  or  with  information  leading  to  such  employment    thus 

iree^'tictrrrK"^  '"^^  ^•''^«-  '->  -^^^^t 

arazee  v.  Michigan,'  which  penalized  an  employment  agency 
sendmg  one  seekmg  employment  to  an  employerS^o  hXot 
apphed  for  help.    Li  the  Washington  case  the  majority  of  the 

agencies  that  their  busmess  could  not  continue  if  thev  were 

forbidden  to  coUect  fees  from  workers,  even  though  E  12 

till  permitted  to  charge  a  commission  to  employers     It  r^ga^^ 

tlTZ  °^  ''*"/"«  ''°'''  ""'  ^°*««  as  distinguishaKm 
that  of  gettmg  workers  for  jobs,  and  held  that  t^Tstatute  w^ 

^o2ty '^d  noTl'^'T  '"^  ""^  "'  '"^^  -'^«--    Th" 
minority  did  not  seriously  contest  these  positions   so  that  thfl 

«"Mr^*T  t  '^''"^  ^'^  ^''«*-  the  buL^^t 
•usefu.    Mr.  Justice  McReynolds,  for  the  majoritv    assert^ 

that  ,t  was.    Mr.  Justice  Brandeis,  for  the  m^ori  y  S2 

evidence  to  sustain  the  position  that  the  abuses  in  the  buS 

were  senous  and  could  not  be  satisfactorily  met  byleSron 

e^  drastic  than  that  which  Washington  adoptel    CJher 

the  majority  did  not  regard  the  evidence  as  trustworthy    or 

abuts'wL* ':?*  fT  *';  '"^^^'  ^  «P'*«  "f  '"^^  --oidkb^ 
made  whXIlL         *"'  ""^"'^  '^  '""^  ^°"«'""«o»  '«  -* 

Law  Journal  134.  '  ^  '^*'*^'*'"  ^"""^  ^*"*"'  361,  and  27  Yale 

» (1916)  241  U.  S.  340. 

vtewm^^lar.i\    ^^  ^^  ^^'"■'^"'*  ^''«'  ^'^**"'  ^^'  15  CoZumWa  La«,  /Je- 
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an  agreement  not  to  become  or  remain  a  member  of  a  labor  union. 
Mr.  Justice  Pitney  saw  in  the  statute  no  other  object  than  that 
of  removing  inequalities  of  fortune  or  of  interfering  with  the 
powers  and  disabiUties  which  flow  from  inequality  of  fortime, 
and  this  he  found  no  proper  object  of  the  police  power.  Mr. 
Justice  Holmes,  in  a  brief  dissent,  said  that  "in  present  condi- 
tions a  workman  not  unnaturally  may  believe  that  only  by 
belonging  to  a  imion  can  he  secure  a  contract  that  shall  be  fair 
to  him."  And  he  added:  "If  that  belief,  whether  right  or 
wrong,  may  be  held  by  a  reasonable  man,  it  seems  to  me  that 
it  may  be  enforced  by  law  in  order  to  establish  the  equaUty 
of  position  between  the  parties  in  which  liberty  of  contract 
begins."  Mr.  Justice  Day  also  dissented,  although  he  had  been 
with  the  majority  in  Adair  v.  United  States''  which  declared  in- 
valid a  statute  of  Congress  forbidding  an  interstate  carrier  to 
discharge  an  employee  because  of  his  membership  in  a  union. 
He  felt  that  the  effects  of  the  imposition  forbidden  by  Kansas 
were  much  more  serious  and  far-reaching  than  those  like- 
ly to  flow  from  the  action  prohibited  by  Congress,  and  that 
there  was  an  important  distinction  between  the  exercise  of  the 
right  to  discharge  at  will  and  the  imposition  of  a  requirement 
that  an  employee,  as  a  condition  of  employment,  shall  make  a 
particular  agreement  to  forego  a  legal  right.  He  cited  decisions 
sustaining  other  statutes  which  were  rendered  necessary  by 
the  fact  that  the  inequality  of  the  bargaining  power  of  employees 
rendered  them  incapable  of  protecting  themselves  from  im- 
positions hostile  to  the  public  interest.  Mr.  Justice  Hughes, 
who  was  not  on  the  bench  when  the  Adair  case  was  decided, 
concurred  in  the  dissent  of  Mr.  Justice  Day. 

Three  cases  sustained  state  laws  limiting  hours  of  labor. 
Miller  v.  Wilson*  and  Bosley  v.  McLaughlin'  involved  eight- 
hour  laws  for  women  in  various  employments.     In  Bunting  v. 

•  (1908)  208  U.  S.  161. 

•  (1915)  236  U.  S.  373. 

'  (1915)  236  U.  S.  385.  See  50  American  Law  Review  97,  3  California  Law  Re- 
view 323,  and  13  Michigan  Law  Review  506.  On  the  general  subject,  see  Felix 
Frankfurter:  "Hours  of  Labor  and  Realism  in  Constitutional  Law,"  29  Harvard 
Law  Review  353. 
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^7'\  *''t,'»"'"'-"'^'«d  Loclmer  v.  New  York-  which  in  1905 
Sit  l5  t  ~«*"f  °-'  a  te-tour  law  for  bakers  Z 
quietly  laid  to  rest,  without  even  being  mentioned  at  its  own 

Mr"'""  u  ^^"^  •'"'""«  '^'''  """1 J"^""'^  Van  Devanter  Z 

O^nn  ^T.    '  '^'*  '""  "*■  '"'^8  '^n  °^  oounsel.    The 

f^Zl  ^^^^  •""*''  f"""  '*  ''PPUed  to  m«n  "to  any  mill 

tnZT    ^x*"^"  establishment."    Most  of  the  opiTn 

tiotfliK      **  '"'  **  P"^^'°°  f»'  «'=*"  ™te«  of  compensa- 
t  on  for  laborers  pennltted  to  work  overtime  in  emergenciw 
I   wa«  contends!  that  this  made  the  statute  really  TwiTuw 
but  Mr.  Justice  McKemia  answered  that  the  purpoL  of  t^w^e 
Provisions  was  merely  to  deter  employee  frZ  titog  uTZ 

t^l^'      '^'  '^'r^'°°  *"  '"'''  «"P'°y«««  overtime  ret! 

:"i^trfXwin?ia:;r.°^ie^'«^^  r'-  -'- 

that  t,    U,  even  rel^^TrJ^^H  ^ZT.^' 
of  .^nT         '"^''^  °'  "^f"'  ^°'  preservation  of  the^Th 

port  the  contention,  and  against  it  is  the  judgment  of  the  leids^ 
lature  and  the  supreme  court  [of  Oregon]  J, «' tne  legis- 

Rilrr'^  ^'"'^^'^  *'"*'"°'"  '^'^t^K  'to  wages.    RaU  & 
River  Coal  Co  v.  Yaple"  sustained  the  Ohio  "ruif-of  mtae"  or 

d'tlTrl'f:'  ^•"'rf™^^ ""'  '^'^°-  <^-srthe 

«^  P  Ik       u^?  ""•  Arkansas,"  from  which  Justices  Brewer 
and  Peckham  had  dissented.    In  Stettler  v.  O'Hara"  tre  O^gZ 

Yale  Law  Journal  m.  ''^'^'  °"-  221.  6  Vxrffxnxa  Law  Review  55,  and  28 

•  (1905)  198  U.  S.  45. 

'•  (1915)  236  U.  S.  338. 

»  (1909)  211  U.  S.  539. 

"  (1917)  243  U.  S.  629.    See  R.  G    Brown    "Th«  n 
Cases,"  1  Minnesota  Law  Review  471  •  T  RpZLu  ^lu    o"^*"""  ^^"""'"^-Wage 
Minimum-Wage  Legislation'  2  A/,'!'     )  ^?^^"' '  ^he  Constitutional  Issue  in 
\/r-  •  «,         i^gistauon,     A  Minnesota  Law  Review  1    ahH   "tu^  n 

Mmimum-Wage  Cases,"  32  Political  Science  Quarte^Zd     v        I        ^'^*°° 
the  decision  in  the  state  court,  see  28  HaZ^Ta^ReZs^        "  ^''^""  '' 
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minimum-wage  law  was  saved  from  being  declared  unconstitu- 
tional because  the  judgment  of  the  court  below  had  been  in  its 
favor,  and  the  Supreme  Court  was  evenly  divided  on  the  ques- 
tion. Mr.  Justice  Brandeis  did  not  sit,  having  been  of  counsel. 
Had  the  case  come  from  a  court  which  had  declared  the  statute 
unconstitutional,  that  judgment  would  have  been  affirmed, 
since  under  the  rules  an  equally  divided  vote  aflirms  the  judgment 
below.  The  decree  in  such  a  case  is  of  course  not  a  precedent  on 
the  constitutional  issue.  Since  this  decision,  two  additional  state 
courts  have  sustained  minimum-wage  laws,"  and  the  question 
may  soon  be  presented  to  the  Supreme  Court  again  in  a  case  in 
which  Mr.  Justice  Brandeis  may  sit. 

Statutory  changes  in  the  law  of  torts  were  approved  in  an 
important  series  of  cases.  In  Easterling  v.  Pierce,"  the  court 
reaffirmed  previous  holdings  to  the  efifect  that  a  state  may  give 
retroactive  appUcation  to  a  statute  making  proof  of  the  happen- 
ing of  an  accident  give  rise  to  a  prima  facie  presumption  of 
negligence,  and  may  abrogate  the  fellow-servant  rule  as  to  em- 
ployees of  railroads  and  similar  enterprises,  although  retaining 
the  rule  in  general.  In  Jeffrey  Mfg.  Co.  v.  Blagg^'  the  court  dis- 
missed a  complaint  based  on  alleged  discriminatory  features  of 
the  Ohio  workmen's  compensation  statute.  It  held  it  proper 
to  take  the  defenses  of  contributory  negligence,  assumption  of 
risk,  and  the  fellow-servant  rule  from  employers  who  did  not 
elect  to  accept  the  optional  compensation  act,  although  em- 
ployers of  less  than  five  employees  were  not  made  subject  to  the 
act  and  therefore  retained  their  ancestral  common-law  defenses. 
Northern  P.  R.  Co.  v.  Meese"  sustained  a  provision  of  the 
Washington  compensation  law  which  confined  employees  to  their 

»•  See  31  Harvard  Law  Review  1013.    For  articles  dealing  with  the  general  sub- 
ject of  the  constitutionality  of  what  is  commonly  called  "social  legislation,"  see 

E.  S.  Corwin,  "Social  Insurance  and  Constitutional  Limitations,"  26  Yale  Law 
Journal 431 ;  A.  M,  Kales,  "Due  Process,  the  Inarticulate  Major  Premise,  and  the 
Adamson  Act,"  26  Yale  Law  Journal  519;  E.  R.  Keedy,  "The  Decline  of  Tradi- 
tionalism and  Individualism,"  65  University  of  Pennsylvania  Law  Review  764; 

F.  R.  Mechem,  "The  Changing  Leg^l  Order,"  15  Michigan  Law  Review  185. 
»*  (1914)  235  U.  S.  380. 

»  (1915)  235  U.  S.  671.    See  50  National  Corporation  Reporter  606. 
"  (1916)  239  J.  S.  614. 
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remedy  against  their  employers  under  the  act,  and  deprived 
them  of  their  common-law  action  against  third  persons  to  whose 
negligence  their  misfortune  was  due." 

These  three  cases  were  forerunners  to  decisions  affirming  the 
power  of  the  state  to  pass  compensation  acts  which  imposed 
lability  on  raiployers  for  injuries  to  their  employees,  even 
though  no  negbgence  on  the  part  of  the  employer  could  be  shown, 
and  which  fixed  statutory  rates  of  compensation  to  be  awarded 
by  an  administrative  commission.  The  objection  to  such  legis- 
lation which  the  New  York  court  of  appeals  had  found  fatal  in 
Ives  V  South  Buffalo  Ry.  Co.-  was  that  it  imposed  Uability 
without  fau^t.    But  Mr.  Justice  Pitney  replied  that  "no  one 

fZVT^  '"*^'^'*  ^  ""''  "^'^  of  '''^^■'  «"«tli"«  him  to  insist 
tw  !f,  K^/^^T  ™'''"*°8«'l  for  his  benefit."  And  he  added 
that  habihty  without  fault  is  not  a  novelty  in  the  law  "  The 
opmion  made  it  clear  that  the  court  was  passing  on  the  particu- 
cLd  IhlL^  T  It  and  was  not  deciding  "whether  the  state 
could  abohsh  all  rights  of  action,  on  the  one  hand,  or  all  de- 

thTs'trd.*' '  '  '^*^°"*  '""'"•^  "P  '""^^'^^  '"^^^^'^  i" 

nJw  I^VT^  ^^"*r'  ^-  ^°-  ''■  '*^'»«'"  ^^hich  sustained  the 
fn  1^  >  *'','  "P^'""  ''•""P^'^d  *•>«  8ains  and  losses 

llT'^lT'^.'^  employees  from  the  change  from  the  common- 
aw  to  the  statutory  compensation  plan,  and  found  the  altera- 
t  ons  fmidamentally  fair  to  both.  Various  subordinate  criti- 
cisms of  compensation  legislation  were  considered  and  refuted 
Th»  W^' J-  ^^^^y"  '^•W^h  sustained  the  Iowa  statute. 

cJ^'-'SmuL^S  •**•    ^  ""•,"■  ''°"'"'  "■^''»  *»''»«■>•»  Compensation 
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insurance  in  a  state  fund  was  compulsory,  and  employers  had 
to  pay  to  the  fund  even  though  they  had  no  accidents  in  their 
particular  estabUshments.  The  industries  of  the  state,  however, 
were  classified,  so  that  the  less  dangerous  ones  would  make  pro- 
portionately smaller  contributions.  Mr.  Justice  Pitney  found 
this  form  of  compulsory  insurance  substantially  similar  to  that 
required  of  banks  m  the  Oklahoma  depositors'  guarantee  law  sus- 
tained in  Noble  State  Bank  v.  HaskeU."  It  required  no  more 
than  what  most  business  men  seek  voluntarily,  i.e.,  a  pooling  of 
their  risks  by  insurance  so  that  they  may  be  safe  from  the  dan- 
gers of  extraordinary  catastrophies.  Four  justices  dissented  in 
this  case,  including  Mr.  Justice  McKenna.  The  other  compen- 
sation decisions  were  unanimous. 

In  Bowerstock  v.  Smith,^'  decided  on  the  same  day  as  the 
compensation  cases,  an  employer  sought  to  escape  from  liability 
imposed  by  statute  for  injuries  due  to  defective  appliances,  by 
showing  that  the  injured  employee  was  by  his  contract  charged 
with  the  duty  to  keep  the  machinery  safe,  and  was  therefore  in- 
jured solely  by  his  own  neglect.  But  the  Chief  Justice  answered 
that  it  was  proper  for  the  state  to  make  the  duty  on  the  em- 
ployer an  absolute  one  which  he  could  not  shift  by  contract. 
He  saw  no  merit  in  the  complaint  that  this  resulted  in  discrim- 
ination against  corporations  in  favor  of  individuals,  because  cor- 
porations must  in  all  cases  perform  that  duty  through  agents  on 
whom  they  must  rely,  while  individual  employers  can  give  such 
matters  their  personal  attention.  It  seems  reasonable  that 
such  a  voluntarily  acquired  characteristic  as  corporate  imper- 
sonality must  be  accepted  with  the  disabilities  inherent  in  the 
very  privilege  sought. 

When  we  turn  from  decisions  involving  what  is  conmionly 
termed  labor  legislation  to  those  dealing  with  other  exercises  of 
the  police  power,  we  find  considerably  less  disagreement  among 
the  judges.  In  spite  of  the  vigor  with  which  voluminous  ob- 
jections were  urged  against  ''Blue  Sky''  legislation,  Mr.  Justice 
McReynolds  was  the  only  one  who  deemed  it  unconstitutional. 

«  (1911)  219  u.  S.  104. 
«»  (1917)  243  U.  S.  29. 
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The  Ohio  law  was  sustained  in  Hall  v.  Geiger^ones  Co.«^  The 
complainant  had  made  no  attempt  to  secure  from  the  superin! 
tendent  of  banks  a  license  to  deal  in  securities,  as  the  " 
quired,  yet  he  raised  the  objection  that  the  statute  gave  Irbt 
tra^  power  to  the  state  official,  since  there  was  no  standard 
of  what  was ''busmess  integrity"  and  what  was  of  good  repute 
shoul^h ''"^rTr '^ u*'^"*  ''  ^^  "^  ^"^^  ^^rised  that  it 
reputation  or  its  existence  as  a  fact  which  should  require  much 

conditions  are  withm  the  power  of  the  state  to  impose  thev 
can  only  be  ascertained  by  an  executive  officer/'  Und;r  the 
s^tute  there  might  be  judicial  review  of  the  officer's  jud^elt 

tion  that  the  supenntendent  would  not  wantonly  or  arbitrarily 

Syi^rrwo^""^^;^'"^^^^-  The  op  Jon  deals  Tum- 
marJy  with  two  pages  of  allegations  of  baneful  discriminations 
in  the  provisions  of   the   statute,    dismissmg   them  with  the 

TTv^t  it  a^tlt ''"?  '^T  '''  ^^  ^'^^'  whatTt  deem 

m.^^  ^^K  '*l*"*^  '^"^"^  *^^  superintendent  to  pass  judg- 
ment on  the  character  and  reputation  of  the  person  offS 
securities  for  sale.  The  statute  of  South  DakotJ^st Jn^  ^n 
Caldwell  V.  Sioux  Falls  Stock  Yards  Co.,"  and  tha  of  Mi  hln 

"cS  t"  T^f  "  f  7'  ""'''''  ^  ^-' •  subjrctSThe 
Z^^T  .  ^"'^^^''*  ^^  ^  administrative  official  and  di- 
lected  hmi  to  ascertain  whether  their  sale  would  work  a  fraud 
on  the  purchaser.  Judicial  review  of  the  administTarive  deS 
mxnationw^  provided  by  the  South  Dakota  statutr^d  the 
s^tement  of  facts  in  the  Michigan  case  says  that  theTw  of 
Michigan  IS  ahnost  identical  with  that  of  South  DakoL     Both 

Af.Z?ir^t^9;  ^d  R;  si^^L"^^,^^''  'Blue  8,  .,,,,,,  15 

Sky  Laws,"  49  American  Law  /^rzet^  3^9  Te'  2^1^    ^''^''T'^''^  °^  ^*"« 

17  Columlna  Larc  Review  244,  ^Zu^^er^y  olpeTn^T'"'  f ""  '^"^  ^' 

»  (1917)  242  U.  S.  559  ^nxvemty  of  Pennsylvania  Law  Review  785. 

«•  (1917)  242  U.  S.  568. 


Statutes  were  regarded  by  the  court  as  designed  to  protect  only 
against  fraud,  and  not  to  seek  to  prevent  financial  loss  from 
other  causes.  It  was  declared  that  the  fact  that  fraud  might 
be  practiced  in  a  business  was  enough  to  subject  it  to  the  hcens- 
ing  power,  and  that  it  was  not  essential  that  fraud  be  necessarily 
incidental  to  the  business.  The  contentions  urged  agamst  the 
statute  wer^  so  numerous  that  the  court  does  not  undertake  to 
deal  with  them  in  detail;  but  the  opinions  of  Mr.  Justice  McKenna 
deal  with  the  substance  of  the  objections  in  a  masterly  fashion, 
which  makes  them  a  valuable  contribution  to  judicial  Uterature 

on  the  police  power."  ,     x     j- 

The  question  whether  a  state  may  put  an  end  to  the  trading- 
stamp  enterprise,  upon  which  state  courts  have  been  divided 
was  settled  by  the  Supreme  Court  in  the  affirmative  m  Rast 
V  Van  Deman  &  Lewis  Co.,"  which  sustained  a  statute  of  Florida 
and  Tanner  v.  Little"  and  Pitney  v.  Washington'"  which  upheld 
the  Washington  law.    Both  statutes  imposed  license  taxes  on 
merchants  and  others  issuing  redeemable  coupons  with  sales  of 
goods     The  amount  was  so  high  that  the  court  conceded  that 
it  was  prohibitive.    ''Of  course,"  said  Mr.  Justice  McKenna, 
"it  is  an  exercise  of  the  police  power  of  the  state."    The  cases 
thus  throw  no  Ught  on  the  mooted  question  whether  a  state  may 
tax  out  of  existence  a  business  that  it  may  not  directly  prohibit. 

«'  Of  the  statute  in  question,  the  learned  justice  says:  "It  burdens  honest 
business,  it  is  true,  but  burdens  it  only  that,  under  its  forms,  dishonest  business 
may  not  be  done.  This  manifestly  cannot  be  accomplished  by  mere  declaration , 
there  must  be  conditions  imposed  and  provision  made  for  their  performance 
Expense  may  thereby  be  caused  and  inconvenience,  but  to  arrest  the  power  of 
the  state  by  such  considerations  would  make  it  mipot^nt  to  d^^^^^^^^/^J^;- 
tion.  It  costs  something  to  be  governed."  And  of  the  objection  that  the  law 
"shields  contemplated  purchasers  from  loss  of  property  by  the  exercise  of  their 
own  'defective  judgment'  and  puts  them  as  well  as  the  sellers  under  guardian- 
ship,"  he  says:  "If  we  may  suppose  that  such  purchasers  would  assert  a  liberty 
to  form  a  'defective  judgment,'  and  resent  means  of  information  as  a  limitation 
of  their  freedom,  we  must  wait  until  they  themselves  appear  to  do  so 

"  (1916)  240  U.  S.  432.  See  C.  S.  Dunc'an,  "The  Economics  and  Legality  of 
Premium  Giving,"  24  Journal  of  Political  Economy  291.  See  also  29  Harvard  Law 
Review  779,  24  Journal  of  Political  Economy  498,  20  Law  Notes  161,  and  64  Um- 
per$ity  of  Pennsylvania  Law  Review  734. 

»•  (1916)  240  U.  S.  369. 

••  (1916)  240  U.  S.  387. 
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teSSi  c?u"ifs  tr*;".^  *"  '"'?•'*  ^''^  j  "•^«--'  "f  °-  of  the 

wL!;  ?  T  i  **  *''®  ""*  "f  *'^''8  stomps  is  an  entirely 
TT^IITk    advertising.    Of  the  argument  in  the^S 

wusm  of  the  schemes  alone,  and  does  not  give  enough  force  to 
their  mfluence  upon  conduct  and  habit,  not  enougf  to  the" 
msidious  potentialities."  Though  not  exlctly  aTttenr  tradt' 
Stomps  were  said  to  have  the  "seduction  and  ev^"  Jtotteri"! 

pa^ihes Zs'th.?    '^'•'O'Sn'fon  '•»«*  trading  stamps  are  social 
suit  by  an  alleged  depositor  whose  cton  had  no   L       ' '"  ' 

^d  observed  that  "it  savo«  of  repudiation  to  r^d  i„rthe 
T^Z    t?  T"""'"^  """^'"on  that  render,  the  promi^  ^ 

Sty  ^dl  th.T    '""'"  '*""'  ^''^  interpretation  of  the  m^- 
had  he^i    th!  K  ~st.tutional.    Since  the  state  court 

sutetS  ^ll'L'ZlZT^it  l^TT'--,'  '•>« 

Ho.  of  an  insolvent  bank  at  thT^;:!^ ?  ^^  t' 
states  are  more  and  more  going  into  business,  it  is  wdi  to?on- 

"  (1915)  235  U.  S.  461. 


DECISIONS  OP  THE  SUPREME  COURT,   1914-1917 


437 


r 


''H 


sider  whether  their  immunity  from  suit  should  extend  beyond 
their  distinctly  political  acts." 

Passing  from  finance  to  morals,  we  find  three  cases  sustaining 
restrictions  on  the  exhibition  of  moving  pictures,  against  the 
objections  that  such  censorship  interferes  with  freedom  of 
opinion  and  its  expression,  and  delegates  legislative  power  to 
administrative  officials."  The  display  of  such  pictures  was 
declared  to  be  '*a  business,  pure  and  simple,  originated  and 
conducted  for  profit,  like  other  spectacles,"  and  not  to  be  re- 
garded ''as  part  of  the  press  of  the  country,  or  as  organs  of 
public  opinion."  The  power  vested  in  the  censors  was  held  to  be 
merely  "a  power  to  ascertain  the  facts  and  conditions"  to  which 
the  policy  and  principles  of  the  statute  apply.  The  anemia  of 
the  principle  of  the  separation  of  powers  is  indicated  by  state- 
ments in  the  opinions  that  "cases  have  recognized  the  diffi- 
culty of  the  exact  separation  of  the  powers  of  government," 
and  that  "the  exact  specification  in  statutes  of  the  instances  of 
their  application  would  be  as  impossible  as  the  attempt  would 
be  futile." 

Somewhat  difficult  to  classify  is  Waugh  v.  Board  of  Trus- 
tees," which  sustained  a  statute  of  Mississippi  which,  as  en- 
forced, excluded  from  the  state  university  all  members  of  Greek- 
letter  fraternities  who  declined  to  refrain  from  participation 
in  the  activities  of  their  chapters,  even  though  this  was  a  chap- 
ter in  a  private  institution  from  which  they  had  graduated. 
The  complainant  was  wilUng  to  give  a  pledge  not  to  affiliate  in 
any  way  with  any  chapter  in  the  university  to  whose  law  school 
he  was  seeking  admission;  but  the  court  declined  to  go  into  the 
refinement  of  particular  cases,  and  declared  that  it  was  for  the 

"  The  doctrine  of  the  Langford  Case  was  followed  in  Parish  v.  State  Banking 
Board,  (1915)  235  U.  S.  498,  in  which  it  was  held  that  the  immunity  of  the  state 
from  suit  was  not  waived  by  the  unauthorized  participation  of  the  banking  board 
in  previous  litigation  between  the  same  parties. 

"  Mutual  Film  Corporation  v.  Industrial  Commission  of  Ohio,  (1915)  236  U. 
S.  229;  Same  v.  Same,  (1915)  236  U.  S.  247;  and  Mutual  Film  Corporation  of 
Missouri  v.  Hodges,  (1915)  236  U.  S.  248.  See  49  Amencan  Law  Review  612,  and 
13  Michigan  Law  Review  515. 

»«  (1915)  237  U.  S.  589.  See  50  American  Law  Review  126,  81  Central  Law 
Journal  39,  and  51  National  Corporation  Reporter  50. 
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state  to  determine  whether  membership  in  a  fraternity  "makes 
against  discipline."  It  suggested  that  the  enactment  "may 
have  been  mduced  by  the  opinion  that  membership  in  the  pro- 
hibited societies  divided  the  attention  of  students,  and  distracted 
from  that  smgleness  of  purpose  which  the  state  desu-ed  to  exist 
m  its  pubUc  educational  institutions,"  and  added  that  "it  is  not 
for  us  to  entertain  conjectures  m  opposition  to  the  views  of 
the  state,  and  annul  its  regulations  upon  disputable  considera- 
tions as  to  their  wisdom  and  necessity."  Thus  Mississippi  is 
made  safe  for  the  pursuit  of  democracy  and  the  higher  intel- 
lectual life. 

A  more  direct  way  of  inducing  worthy  toU  came  before  the 
court  m  Butfer  v.  Pe4-ry,»»  which  sustained  a  statute  of  Florida 
requirmg  every  able-bodied  male  person  between  the  ages  of 
twenty-one  and  forty-five  to  labor  six  days  a  year  on  the  high- 
ways of  the  state,  or  furnish  a  substitute  or  pay  three  dollars 
Agamst  the  objection  that  this  was  an  imposition  of  involuntary 
servitude,  it  was  pointed  out  that  "from  colonial  days  to  the 
present  time  conscripted  labor  has  been  much  relied  on  for  the 
construction  and  maintenance  of  roads."    The  reasoning  of  the 
opimon  consists  ahnost  entirely  of  the  recital  of  historical  prec- 
edents.   Nevertheless  the  decision  must  be  regarded  as  of  im- 
portant significance  on  the  constitutionality  of  legislation  for- 
biddmg  strikers,  and  on  the  propriety  of  the  increasing  number 
of  "anti-loafing"  laws. 

Three  cases  sustained  the  power  of  the  state  to  license  op- 
tometrists,'' private  detectives,"  and  "drugless  practitioners  "«• 
in  each  case  the  charge  of  discrimination  was  made  and  dis- 
missed.   A  drugless  practitioner  who  used  faith,   hope,  and 

See  A.  A.  Ballantine,  "Railway  Strikes  and  the  Constitution  "  17  Column 

Ar1,,tw'Tr'  ";'  ''•  ^/-'^-'-'  "Constitutional  Aspects  ofComp^o:^ 
.mm'   I  ^'"^''fy  ^f  ^^  ^^«^l/  of  PolUicai  Science  of  New  Y<^k  44 

^^5^'""^  °"  ""'  '^°^'^'"'  ^'^''^  ^  ^-  «•  ^-    See  15  Michigan  TarTke- 

the  W^^i  ^^*'?^  ^'^'^^  ^2  U.  S.  53.    See  note  in  the  Lawyer.'  EdiUon  of 
the  Supreme  Court  Reports,  vol.  61,  p.  146.  "***«««  ui 

*•  Crane  v.  Johnson,  (1917)  244  U.  S.  339. 
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mental  suggestion  was  given  no  comfort  because  his  rivals  who 
used  prayer  were  immune  from  regulation.  The  court  said  that 
it  could  not  declare  that  the  state's  estimate  of  the  difference 
between  prayer  and  other  practices  was  arbitrary  and  therefore 
beyond  the  power  of  government.  A  person  who  called  herself 
an  ophthalmologist  complained  that  persons  of  her  ilk  were  dis- 
criminated against  in  favor  of  optometrists,  but  since  she  failed 
to  enlighten  the  court  as  to  the  difference  between  the  two, 
she  was  denied  relief.  The  detectivie  caught  practicing  with- 
out a  license  was  a  nonresident.  His  allegation  that  the  ad- 
ministration of  the  ordinance  discriminated  against  nonresi- 
dents was  not  considered,  because  he  had  made  no  attempt  to 
secure  a  license.  The  ordinance  seemed  to  give  the  board  of 
poUce  commissioners  uncontrolled  discretion  in  granting  and 
refusing  licenses,  and  to  set  no  standard  of  fitness  to  be  applied 
to  applicants;  but  it  was  sustained,  without  mention  of  these 
features,  as  a  regulation  of  "one  of  the  necessary  activities  of 
government."  The  idea  of  the  court  seemed  to  be  that  detec- 
tives exercised  governmental  functions,  and  that  therefore  the 
state  had  practically  complete  power  in  determining  who  should 
fill  the  r61e. 

In  enumerating  the  cases  under  the  commerce  clause,*"  men- 
tion has  already  been  made  of  the  decisions  sustaining  statutes 
forbidding  the  sale  of  food  preservatives  containing  boric  acid," 
requiring  lard  sold  at  retail  to  be  put  up  in  one,  three,  or  five 
pound  packages  net  weight,  or  some  multiple  of  these  num- 
bers,*' and  forbidding  the  shipment  from  the  state  of  citrous 
fruits  which  are  immature  or  otherwise  unfit  for  consumption.*' 
Only  the  first  of  these  statutes  can  be  regarded  as  passed  for  the 
purpose  of  protecting  health.  The  North  Dakota  statute  with 
respect  to  lard  was  a  sequel  to  an  earlier  <  >ne  requiring  each 
package  to  bear  a  label  stating  the  net  weight.  The  Supreme 
Court  accepted  the  judgment  of  the  state  court  that  the  later 

*•  12  American  Political  Science  Review  37-38. 
«  Price  V.  Illinois,  (1915)  238  U.   S.  466. 
«*  Armour  &  Co.  v.  North  Dakota,  (1916)  240  U.  S.  510. 
**  Sligh  V.  Kirkwood,  (1915)  237  U.  S.  52.    See  80  Central  Law  Journal  361,  and 
28  Harvard  Law  Review  819. 
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Statute  was  necessary  to  make  it  entirely  clear  to  a  purchaser 
just  how  much  lard  he  was  getting,  and  to  differentiate  be- 
tween  what  he  was  paying  for  lard  and  what  for  a  tin  pail  The 
statute  was  upheld  as  one  designed  to  prevent  deception.  The 
Flonda  law  forbidding  the  exportation  of  green  oranges  was 
sanctioned  as  one  passed  for  the  purpose  of  protecting  the  repu- 
tation and  character  of  Florida  fruits  in  the  markets  of  other 
siaties. 

In  another  case  involving  food  regulations,  the  object  of  the 
statute   was   not   the  protection   of  health.     Hutchinson   Ice 
Cream  Co.  v.  lowa*^  sustained  a  statute  of  Pennsylvania  pro- 
hibitmg  the  sale  of  ice  cream  containing  less  than  8  per  cent  of 
butter  fat,  and  a  similar  statute  of  Iowa  making  the  minimum 
1^  per  cent.     The  opinion  states  that  no  objection  was  made 
to  the  mimmum  fixed  by  these  statutes,  provided  the  regula- 
tions were  otherwise  constitutional.     It  notes  that   12  other 
states  have  similar  statutes  fixing  the  minimum  at  14  per  cent- 
5  other  states    12  per  cent;  while  the  United  States  depart- 
ment of  agriculture  fixes  14  per  cent  as  the  standard,  and  only  8 
states  have  a  minimum  as  low  as  Pennsylvania.     The  complain- 
ants contended  that  '4ce  cream"  had  come  to  be  a  generic 
name  for  a  variety  of  wholesome  products  which  in  fact  were 
not  made  from  dair.^  cream.     But   the  court  held   that   the 
statutes  merely  enabled  the  purchaser  to  know  exactly  what  he 

th.  r  Tf  "^'''.  \'  '^"^  ^"^  '''  ^^^^'"^  ^"d  observed  that 
the  egislature  might  conclude  that  fraud  or  mistake  can  be 
effectively  prevented  only  by  prohibiting  the  sale  of  the  article 
under  the  usual  trade  name,  if  it  fails  to  meet  the  requirement 

tulw'^Z^  "'•  ''  "^^ """"^^ *^^* *^-« -holesome prod- 
ucs  which  had  masqueraded  under  the  name  of  ice  cream  might 
stiH  be  sold  But  the  complaining  so-called  Ice  Cream  Company 
evidently  thought  that  its  product  by  any  other  name  wouTd  not 

Lect'7^  ?K  '  '"  ^"'''"'^'  ""^  *^^*  ''  ^'^«  -titled  to  be 
protected  in  the  enjoyment  of  the  name  it  had  filched 

A  number  of  cases  related  to  restrictions  upon  the  use  of 
property  or  to  impositions  of  positive  duties  upon  the  owners 

"  (1916)  242  U.  S.  153.    See  26  Yale  Law  Journal  416 


of  property.  Reinman  v.  Little  Rock^*  sanctioned  an  ordinance 
forbidding  the  continuance  of  a  livery  stable  in  a  densely  popu- 
lated and  busy  part  of  a  city.  The  court  assumed  that  the  de- 
cree of  the  state  court  was  based  on  the  confession  by  demurrer 
of  the  facts  alleged  by  the  city  that  the  stables  in  question  were 
conducted  in  a  careless  manner,  with  offensive  odors,  and  so  as 
to  be  productive  of  disease.  It  was  implied  that  a  different 
question  would  be  raised  if  the  facts  were,  as  alleged  by  the 
owner,  that  the  stables  were  properly  conducted  and  had  been  so 
conducted  for  a  long  time  in  the  same  location,  and  at  large 
expense  for  permanent  structures,  and  that  the  removal  to  an- 
other location  would  be  very  costly.  Thus  the  decision  does 
not  stand  for  the  proposition  that  a  good  stable  may  be  out- 
lawed, even  in  a  populous  part  of  the  city. 

Yet  the  fate  meted  out  to  a  brickyard  in  Hadacheck  v.  Se- 
bastian" may  well  cause  even  the  best  livery  stable  to  tremble. 
This  case  sustained  an  ordinance  of  Los  Angeles  prohibiting 
brickmaking  within  a  designated  area.  The  complainant  alleged 
that  his  property  was  worth  $800,000  for  brickmaking  purposes, 
and  not  over  $60,000  for  any  other  purpose.  This  does  not  seem 
to  have  been  specifically  denied,  although  the  state  court  in 
sustaining  the  ordinance  had  considered  the  case  from  the  stand- 
point of  the  offensive  effect  of  the  operation  of  the  brickyard, 
and  not  from  that  of  the  deprivation  of  the  use  of  the  deposits 
of  clay,  thereby  distinguishing  Ex  parte  Kelso,*'  in  which  the 
California  court  declared  invalid  an  ordinance  absolutely  pro- 
hibiting the  operation  of  a  stone  quarry  within  a  certain  por- 
tion of  the  city.  The  Supreme  Court  decided  the  case  on  the 
assumption  that  the  owner  might  still  dig  his  clay  and  cart  it 
elsewhere,  and  that  his  property,  though  greatly  reduced  in 
value,  was  not  entirely  taken  away.  "It  is  to  be  remembered," 
said  Mr.  Justice  McKenna,  ''that  we  are  dealing  with  one  of  the 
most  essential  powers  of  the  government, — one  that  is  the  least 

♦»  (1915)  237  U.  S.  171.    See  19  Law  Notes  51. 

♦•  (1915)  239  U.  S.  384.    See  1  Southwestern  Law  Review  47,  and  44  Washington 
Law  Reporter  714. 
*'  147  Cal.  609. 
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18  on  some  individual,  but  the  imperative  necessity  for  ita 
^stence  precludes  any  limitation  upon  it  when  not  exercised 
arbitranly  A  vested  interest  cannot  be  asserted  against  it 
because  of  conditions  once  obtaining.  To  so  hold  would  prf 
tS  '^*T?'°P'"<«'*  «"d  ^  »  city  forever  in  its  primitive  condi- 
tions.   There  must  be  progress,  and  if  in  its  march  private 

"ri^. "  *'^  ^^^'  *^«^  --*  ^«'^  'o  ^^  <^o^oi  thl 
cL^^^"  ^^^'"^  ordinance  was  sustained  in  Thomas 

2T?h.T-.H    ''•"'^u'^u*  ^'^^'^y  block  in  which  onl 

sively  for  residence  purposes,  without  firet  securing  the  con- 
stat of  a  majority  of  the  owners  on  both  sides  of  the  block. 

findings  of  the  state  supreme  court  that  "fires  had  been  started 
m  the  accumulation  of  combustible  material  which  gathered 
about  such  billboards,  that  offensive  and  misanitaiy  Tcu^ 
lations  ar«  habitually  found  about  them,  and  that T£rTffoTa 
convement  conceahnent  and  shield  for  immoral  practic^  and  for 

he  S  T'^'TT''-  '^'  ^*"*«  «"P""»«  «<"-*  ^  held  tZ 
the  trial  court  had  erroneously  excluded  evidence  offered  by  the 

city  to  show  that  residence  ar^  did  not  have  as  full  S 

and  fire  protection  as  business  areas,  that  the  streets  of^^ 

chXr^h"""  "!  """'^  ^'^""'"*'^  ^y  unprotected  women  and 
children  than  and  are  not  so  weU  lighted  as,  other  sections  of  the 
city,  and  that  most  of  the  crimes  against  women  and  children  are 
offenses  agam  their  persons.    The  purpose  of  such  evident 

that  the  limited  area  to  which  the  ordinance  appUed  proved 

11;;  2 X  "  """  '^  '-'  '''  ^"•*-*^'-  "^  ^-'^^ 


The  Supreme  Court  of  the  United  States  declared  that  even 
without  the  testunony  improperly  excluded,  there  was  enough 
to  show  the  propriety  of  putting  billboards  in  a  class  by  them- 
selves, and  to  "justify  the  prohibition  against  their  erection  in 
residence  districts  of  the  city  in  the  interest  of  the  safety,  mor- 
aUty,  health  and  decency  of  the  community."  The  court  re- 
ferred to  its  disposition  to  "favor  the  vaUdity  of  laws  relating 
to  matters  completely  within  the  territory  of  the  state  enact- 
ing them,"  and  to  its  reluctance  to  disagree  "with  the  local 
legislative  authority,  primarily  the  judge  of  the  pubUc  welfare, 
especially  when  its  action  is  approved  by  the  highest  court  of 
the  state  whose  people  are  directly  concerned."  Mr.  Justice 
McKenna  dissented,  without  opinion.  The  case  seems  to  be  an 
entering  wedge  to  a  modification  and  possibly  an  abandonment 
of  the  notion  that  aesthetic  considerations  do  not  furnish  a 
sufficient  warrant  for  restrictions  on  the  use  of  private  prop- 
erty.*" Fanciful  considerations  lugged  in  by  the  heels  as  an  aid 
in  distinguishing  prior  cases  are  not  infrequently  the  prelude  to 
overruling  them. 

Ordinances  prohibiting  the  emission  of  dense  smoke  furnish 
another  instance  where  economic  and  aesthetic  considerations 
reinforce  the  professed  object  of  promoting  health.  Such  an 
ordinance  was  sustained  in  Northwestern  Laundry  v.  Des 
Moines."  The  opinion  declared  that  "the  harshness  of  such 
legislation,  or  its  effects  on  business  interests,  short  of  merely 
arbitrary  enactment,  are  not  vaUd  constitutional  objections." 
An  additional  service  to  cleanliness  was  rendered  by  Booth  v. 
Indiana,"  which  sustained  a  statute  requiring  operators  of  cer- 
tain industries  to  provide  suitable  washhouses  or  washrooms 
upon  the  request  in  writing  of  twenty  or  more  of  their  em- 

"  See  Eubank  v.  Richmond,  (1912)  226  U.  S.  137.  On  the  general  subject  of 
aesthetics  and  the  police  power,  see  H.  L.  McBain,  American  City  Progress  and 
the  Law,  chapter  2.  See  also  E.  L.  Millard,  "Present  Legal  Aspect  of  the  Bill- 
board Problem,"  11  lUinois  Law  Review  29,  and  a  note  on  "Aesthetics  and  the 
Fourteenth  Amendment,"  in  29  Harvard  Law  Review  860. 

»•  (1916)  239  U.  S.  486.  See  4  California  Law  Review  416,  and  16  Columbia 
Law  Review  239. 

"  (1915)  237  U.  S.  391. 
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abr/Lbi^^^'"  ''"''«--^^-  e„S£a  aL?ir: 
during  "^.traiy  requirements,  and  in  a  number  of  cases  decided 

"  (1915)  239  U.  S.  426. 

to  iii^zz  let  rhr^ft^^^^^^^^^^^^        ^--  ^^  ^^^ »-  ^pp'y 

hotels,  but  the  contention  wis  nru^'t:    Tr^^lr"^' '^-^^^ 
of  the  Louisiana  anti-trust  law  was  declared  inZZT  ^  *  provision 

apply  exclusively  to  the  American  Su^rRofi^r     n  ?^"'^  '"^  ^''^"^^  ^  ^o 

Sugar  Refining  Co.,  (191672^  r/g     5^^^^^^  see  MeFarland  v.  American 

sumptions  from  paying  more  for  suJrin  nth  ??  ^^?  ""*^^  '^''^^"^  P'^' 
from  closing  or  keeping  idle  a  fictorv  mor.  Jh'  '""  '^"^  ^"  '^"'«'«"*'  ^"^ 
court  indicates  that  thL  nresumntT.^n  !^?  ^  ^'*'-    '^^^  «P'»i«n  of  the 

the  statute  had  not  been  i'valTdT^^^^^^^^^^^  S'"'""  '^'^  ^•"-«'  --  ^^ 

-Sou<Aer«  Lau,  Quarterly  279.  *  discriminatory  features.    See  1 
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The  most  interesting  of  these  cases  is  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Wisconsin,"  which  declared  it  unconstitutional  to 
forbid  a  sleeping-car  company  to  let  down  an  unoccupied  and 
unengaged  upper  berth,  when  the  lower  berth  in  the  same  section 
is  occupied.  The  statute  was  characterized  as  one  which  sought 
to  compel  an  owner  to  permit  others  to  enjoy  his  property  with- 
out pay.  It  was  held  vicious  as  an  unwarranted  interference 
with  the  management  of  complainant's  business,  as  well  as  a 
taking  of  its  property.  And  the  right  to  amend  corporate  char- 
ters was  declared  not  to  authorize  the  taking  of  property  without 
compensation.  Justices  McKenna  and  Holmes  dissented,  with- 
out opinion.  Justices  Brandeis  and  Clarke  had  not  at  this  time 
succeeded  Justices  Lamar  and  Hughes.  The  contention  that  the 
act  was  a  health  measure,  in  that  compUance  with  it  would  tend 
to  improve  the  ventilation  of  the  car  for  the  benefit  of  all  its  occu- 
pants, was  rejected  on  the  grounds  that  the  act  did  not  purport 
to  be  a  health  measure,  and  that  if  it  were  designed  for  this  ob- 
ject, it  should  not  have  permitted  any  occupancy  of  upper  berths. 
Weight  was  given  to  the  argument  of  the  company  that  sleep  and 
privacy  would  be  interfered  with  by  letting  down  upper  berths 
after  the  occupant  of  the  lower  berth  had  entered  into  his  rest. 
Such  would  of  course  be  the  result  of  the  operation  of  the  statute 
when  upper  berths  were  purchased  subsequent  to  the  occupancy 
of  the  one  below. 

Two  cases  which  depend  on  their  special  facts  reversed  orders 
to  carriers  to  restore  to  service  certain  passenger  trains*^  and 
to  make  switching  arrangements  with  other  carriers.^'  In  Great 
Northern  R.  Co.  v.  Minnesota,"  the  court  reversed  an  order 
of  a  state  commission  requiring  a  carrier  to  install  scales  at  its 
stockyards  in  a  given  village,  without  first  giving  it  an  oppor- 
tunity to  abate  any  existing  discrimination  against  the  village 

•*  (1915)  238  U.  S.  491.  See  51  National  Corporation  Reporter  241,  and  64 
University  of  Pennsylvania  Law  Review  77. 

»»  Mississippi  R.  Com.  v.  Mobile  &  0.  R.  Co.,  (1917)  244  U.  S.  388.  See  27 
Yale  Law  Journal  121. 

••  Louisville  &  N.  R.  Co.  v.  United  States,  (1916)  242  U.  S.  60.  See  17  Co- 
lumbia Law  Review  347,  and  2  Soulhem  Law  Quarterly  165. 

"  (1915)  238  U.  S.  340. 
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by  discontmmng  Similar  scales  at  other  near-by  stockyards, 
buch  service  was  held  one  which  a  carrier  was  under  no  duty  to 
provide  so  long  as  it  did  not  by  furnishing  such  facilities  else- 
where discriminate  against  one  locality  in  favor  of  another 

In  two  cases,  rates  prescribed  by  the  legislature  were  declared 
invalid  because  they  did  not  produce  the  requisite  "fair  re- 
turn on  the  "fair  value."  Norfolk  &  W.  R.  Co.  v.  Conley" 
amiu  led  a  legislative  prescription  of  a  flat  two-cents  per  nUle 
rate  for  passenger  traffic,  where  it  appeared  that  the  rate  would 
yieW  but  a  narrow  margin  above  the  cost  of  traffic.    Northern 

;■  u:7r  "^^  ^'^*"""  "^^^^"^  **>«  compUiinant  from  rates 
prescribed  for  transportation  of  coal  in  carload  lots,  where  the 

TJT.  r^^  ""''^^  "*";  ^  "^y  '""'^  *»«^  *»»«  out-of-pocket 
costs  for  the  carnage  of  the  partieuh.r  commodity,  even  though 

the  returns  ^from  the  entire  intrastate  operations  would  still  be 
adequate.  Mr  Justice  Pitney  dissented  in  both  cases,  but 
without  rendering  opinions. 

Much  more  numerous  were  the  cases  in  which  requirements 
on  earners  were  sustained.    Missouri  P.   R.  Co.  v.  Omaha" 
reqmred  a  railroad  to  construct  a  viaduct  across  its  tracks  and  to 
bear  the  whole  expense  thereof,  even  though  a  considerable  part 
of  the  expense  was  occasioned  by  the  necessity  of  making  the 
structure  sufficiently  strong  to  support  the  trticks  of  a  street 
raUway  company  enjoying  a  franchise  to  use  the  streets.    Rome 
Railway  &  Light  Co.  v.  Floyd  County  compelled  a  street  rail- 
way  to  share  the  cost  of  removing  old  highway  bridges  and 
budding  new  ones  along  the  route  over  which  its  tracks  ran 
In  one  case  a  raih-oad  was  required  to  build  a  new  bridge  over  a 
drmnage  ditch,«  and  in  another  the  cost  of  a  similar  bridge  was 
put  on  an  irrigation  company."    Chicago  &  A.  R.  Co.  v.  Tran- 

'•  (1915)  236  U.  S.  605.    S^  1  Southern  Law  QuarUrty  X 
"  (1915)  236  U.  S.  585.  vuarierly  so. 

"  (1914)  235  U.  S.  121. 
"  (1917)  243  U.  S.  257. 

of  the  secretary  of  war  ccp^I^g  t^Llt^^'J^l  IhZT^Z'iZ:^: 
interference  with  commerce  on  the  river  below  '^* 

•«  Farmers'  Irrigation  District  v.  Nebraska,  (1917)  244  U.  S.  325. 


DECISIONS  OF  THE  SUPREME  COURT,  1914-1917 


447 


barger**  held  that  a  railroad  could  be  compelled  to  construct 
transverse  openings  in  rights  of  way  and  roadbeds  to  take  care 
of  surface  water.  Chicago,  T.  H.  &  S.  R.  Co.  v.  Anderson" 
sustained  an  Indiana  statute  reqmring  railway  companies  to  cut 
down  and  destroy  noxious  weeds  on  lands  occupied  by  them. 
The  further  provision  allowing  any  person  aggrieved  by  a  com- 
pany's neglect  to  comply  with  the  statute  to  recover  a  penalty 
of  $25  was  also  sustained,  where  the  provision  had  been  given 
by  the  state  court  no  broader  scope  than  to  permit  a  single 
recovery  by  a  contiguous  landowner. 

Several  cases  sustained  orders  compelling  track  connections" 
and  interchange  of  traffic."  Others  sanctioned  orders  to  street 
railroads  to  carry  policemen  free,"  to  carry  passengers  beyond  the 
limit  of  the  particular  franchise  held  by  the  company,"  and  to 
double-track  a  portion  of  the  Une.'°  The  Arkansas  full-crew  law 
was  sustained  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Arkansas.^^  It 
required  switching  operations  in  cities  of  the  first  and  second 
class  to  be  conducted  with  a  crew  of  not  less  than  one  engineer, 
a  fireman,  a  foreman,  and  three  helpers.  Chesapeake  &  O.  R. 
Co.  V.  Public  Service  Commission"  sustained  an  order  compeUing 
passenger  service  on  a  branch  fine  hitherto  used  only  for  freight, 
although  the  service  so  ordered,  separately  considered,  would  be 

conducted  at  a  loss. 

Van  Dyke  v.  Geary"  held,  Mr.  Justice  McReynolds  alone 
dissenting,  that  it  was  proper  to  subject  to  rate  regulation  a 

•«  (1915)  238  U.  S.  67. 

"  (1916)  242  U.  S.  283. 

••  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  (1916)  240  U.  S.  324. 

"  Michigan  C.  R.  Co.  v.  Michigan  Railroad  Commission,  (1915)  236  U.  S.  615; 
Louisville  &  N.  R.  Co.  v.  United  States,  (1915)  238  U.  S.  1;  Pennsylvania  Co.  v. 
United  States,  (1915)  236  U.  S.  351.    See  28  Harvard  Law  Review  799. 

••  Sutton  V.  New  Jersey,  (1917)  244  U.  S.  258.    See  3  Virginia  Law  Register^ 

n.8.  376.  -^ 

I  -  ••  Puget  Sound  Traction  L.  &  P.  Co.  v.  Reynolds,  (1917)  244  U.  S.  574.    bee 

66  University  of  Pennsylvania  Law  Review  83. 

"  Phoenix  R.  Co.  v.  Geary,  (1915)  239  U.  S.  277. 

»»  (1916)  240  U.  S.  518.  ,        _   „    . 

"  (1917)  242  U.  S.  603.    See  84  Central  Law  Journal  209,  3  Iowa  Law  Bulletin 

245,'and  62  Ohio  Law  Bulletin  241. 
»»  (1917)  244  U.  S.  39. 
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water  system  owned  by  a  private  individual  who  delivers  water 
to  adjoining  landowners  in  pipes  at  the  boundary  between  his  land 
and  theirs.     Terminal  Taxicab  Co.  v.  Kutz'*  allowed  the  Dis- 
tnct  of  Columbia  to  subject  a  taxicab  company  to  rate  regulation 
as  a  pubhc  utility  for  such  part  of  its  service  as  consists  in  regu- 
larly carrying  passengers  between  the  station  and  hotels    but 
not  for  that  part  which  consists  in  furnishing  automobiles  to 
persons  who  apply  for  them  from  the  garage.    In  Wadley  S  R 
Co.  V.  Georgia,»a  raih-oad  was  compelled  to  discontinue  the  prac- 
tice of  demanding  prepayment  of  freight  from  one  connecting 
caiTier  when  it  did  not  exact  such  prepayment  from  another.    A 
trunk  hne  railroad  was  forbidden  in  O'Keefe  v.  United  States'* 
to  give  rebates  or  bonuses  to  tap  lines  owned  by  shippers.    And 
m  Missoun  P.  R.  Co.  v.  McGrew  Coal  Co."  the  court  sustained  a 
provision  m  the  Missouri  constitution  which  forbade  railroads 
to  charge  more  for  a  shorter  than  for  a  longer  intrastate  haul, 
and  gave  shippers  an  absolute  right  to  recover  any  overcharge. 
The  opmion  intimated  that  special  circumstances  might  make  it 
improper  to  enforce  the  provision  in  particular  cases,  but  de- 
clared that  the  fact  that  the  state  constitution  did  not  make 
provision  for  such  special  circumstances  did  not  make  it  neces- 
sarily invahd. 

Three  cases  involved  statutes  imposing  liabihties  on  carriers. 
Chicago  &  A.  R.  Co.  v.  McWhirt"  held  that  it  was  proper  for  a 
state  to  apply  to  a  domestic  raih-oad  company  which  had  leased 
its  road  to  a  foreign  corporation,  a  statute  passed  prior  to  the 
lease  making  the  lessor  jointly  liable  with  the  lessee  for  any 
actionable  tort  of  the  latter.  The  statute  sustained  in  Atlantic 
y.  L,  R.  Co.  V.  Glenn"  provided  that  aU  carriers  participating 
in  an  intrastate  shipment  are  agents  of  each  other,  so  that  any 
one  may  be  sued  for  an  injury  to  goods  occurring  on  any  part 
of  the  route,  the  one  so  sued  being  given  the  right  of  recovery 

»  (J»J6)  241  U.  S.  252.    See  17  Columbia  Law  Renew  710 

"  ami  ^  S:  1:  Z.  "^  ^  ^'*''^-'''^ ''  ^--^'--^«  ^-  ^--^  «o. 

"  (1917)  244  U.  S.  191. 
"  (1917)  243  U.  S.  422. 
»•  (1915)  239  U.  S.  388.    See  82  Central  Law  Journal  80 


over  against  the  carrier  in  fault.  The  liability  imposed  on  a 
railroad  in  Santa  Fe  P.  R.  Co.  v.  Lane«°  was  suffered,  not  be- 
cause the  railroad  was  a  carrier,  but  because  it  was  a  grantee  of 
public  lands  which  had  made  default.  It  was  therefore  com- 
pelled to  pay  for  the  cost  of  making  surveys  of  the  patented 
lands,  and  the  statute  was  sustained  against  the  plaint  of  the 
railroad  that  it  violated  its  previously  vested  rights. 

It  is  apparent  that  most  of  the  cases  brought  by  railroads  to 
the  Supreme  Court  involve  no  important  questions  of  constitu- 
tional law.  They  raise  merely  issues  of  fact  and  questions  of 
judgment  as  to  what  is  fair  and  reasonable.  Not  infrequently 
these  cases  are  the  most  involved  and  intricate  with  which  the 
court  has  to  deal.  In  comparatively  few  cases  are  the  orders 
and  statutes  complained  of  annulled.  It  would  materially  lighten 
the  burdens  of  the  Supreme  Court  if  some  way  could  be  found  to 
protect  its  calendar  from  this  kind  of  litigation. 

III.  TAXATION 

Cases  involving  the  power  of  a  state  to  tax  foreign  corporations 
engaged  partly  in  interstate  commerce  were  considered  in  the 
previous  installment  of  this  catalogue.^!  Analogous  questions 
are  presented  by  state  taxes  alleged  to  interfere  with  some  fed- 
eral agency.  Thus  in  Choctaw,  O.  &  G.  R.  Co.  v.  Harrison'^  it 
was  held  that  a  state  cannot  impose  a  privilege  tax  on  a  corporate 
lessee  of  coal  mines  on  unallotted  lands  belonging  to  Indian 
tribes  under  the  wardship  of  the  national  government.  On  the 
other  hand.  Fidelity  &  Deposit  Co.  v.  Pennsylvania*'  held  that  a 
surety  company  does  not  by  furnishing  bonds  to  contractors  for 
the  United  States  government  become  thereby  a  federal  agency  so 
as  to  be  immune  from  state  taxation  on  the  premiums  received. 
So  also  in  Bothwell  v.  Bingham  County'*  a  state  was  allowed  to 
tax  land  formerly  belonging  to  the  national  government,  when 

••  (1917)  244  U.  S.  492. 

•»  12  American  Political  Science  Review  29-32. 

"  (1914)  235  U.  S.  292. 

•»  (1916)  240  U.  S.  319.    See  82  Central  Law  Journal  279. 

•*  (1915)  237  U.  S.  642. 
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the  entire  beneficial  interest  had  passed  to  a  private  individual 
even  though  he  has  not  yet  received  his  patent. 

The  question  whether  memberships  in  an  unincorporated 
chamber  of  commerce,  which  had  no  capital  and  transacted  no 
business  for  profit,  were  taxable  as  property  came  before  the 
court  m  Rogers  v.  Hennepin,"^  and  was  answered  in  the  afl^rma- 
tive.  It  was  also  held  proper  for  the  state  to  fix  the  situs  of  such 
membership  at  the  place  where  the  exchange  was  located  and 
where  its  members  did  business,  even  though  they  were  domiciled 
elsewhere.  Another  question  involving  the  situs  of  intangibles 
arose  m  BuUen  v.  Wisconsin, «« which  allowed  a  state  to  impose  an 
inhentance  tax  on  a  fund  kept  and  managed  in  another  state  for 
the  benefit  of  a  decedent  domiciled  in  the  taxing  state,  who  re- 
served to  hunself  in  his  Ufe  time  the  absolute  control  over  the 
fund. 

Two  cases  involved  taxation  on  foreign  insurance  companies. 
In  Provident  Sav.  L.  Assur.  Soc.  v.  Kentucky,"  a  company 
which  soUcited  no  new  business  within  the  state,  but  merely 
contmued  existing  policies  on  the  lives  of  residents,  collecting 
the  renewal  premiums  at  its  home  oflSce,  was  held  not  to  be 
doing  business  in  the  state,  and  was  therefore  declared  immune 
from  taxation.  But  if  the  company  is  writing  some  new  business 
withm  the  state.  Equitable  L.  Assur.  Soc.  v.  Pennsylvania" 
holds  that  a  tax  on  premiums  received  from  business  done 
withm  the  state  may  include  the  premiums  paid  in  other  states  on 
policies  on  the  lives  of  residents  of  the  taxing  state.  Thus  the 
state  is  allowed  to  include  in  its  measure  of  assessment  certain 
Items  which  would  not,  if  separately  considered,  afford  jurisdic- 
tion to  tax  at  all.  It  was  pointed  out  that  many  incidents  of  the 
contracts  were  likely  to  be  attended  to  in  the  taxing  state,  such  as 
the  payment  of  dividends  and  the  adjustment  of  death  claims 
"It  IS  not  unnatural,"  said  Mr.  Justice  Hohnes,  "to  take  the 
pohcy  holders  residing  in  the  state  as  a  measure,  without  going 
into  nicer  if  not  impracticable  details.    Taxation  has  to  be 

••  (1916)  240  U.  S.  184. 
••  (1916)  240  U.  S.  625. 
"  (1915)  239  U.  S.  103. 
••  (1915)  238  U.  S.  143. 


determined  by  general  principles,  and  it  seems  to  us  impossible 
to  say  that  the  rule  adopted  in  Pennsylvania  goes  beyond  what 
the  Constitution  allows.'* 

In  two  cases,  property  owners  who  resisted  special  assessments 
were  granted  relief.     Myles  Salt  Co.  v.  Board  of  Commissioners'* 
found  that  an  island  was  on  such  high  ground  that  it  could  not  pos- 
sibly receive  Any  advantage  from  a  drainage  improvement,  and 
that  therefore  any  assessment  was  a  taking  of  property  without  due 
process  of  law.     And  Cast  Realty  &  I.  Co.  v.  Schneider  Granite 
Co.»°  relieved  the  complainant  from  subjection  to  a  method 
adopted  by  a  city  for  assessing  the  cost  of  street  paving,  where 
the  line  of  the  land  made  to  bear  the  burden  zigzagged  about  in  a 
fashion  which  led  Mr.  Justice  Holmes  to  characterize  the  ordi- 
nance as  "a  farrago  of  irrational  irregularities  throughout."     In 
Wagner  v.  Leser,"  on  the  other  hand,  the  situation  was  such 
that  it  was  held  proper  to  apply  the  foot-frontage  rule  in  as- 
sessing the  cost  of  pavement  on  abutters,  and  further  that  it  was 
unnecessary  to  give  notice  and  a  chance  to  be  heard  as  to  the 
amount  of  benefit.    Justices  Pitney  and  McReynolds  dissented.  "^ 
Several  cases  involved  complaints  against  the  procedure  pro- 
vided for  assessing  taxes.     Bi-metallic  Investment  Co.  v.  State 
Board  of  Equalization"  held  that  an  order  to  make  an  increase 
in  the  assessment  of  all  property  within  a  given  district  was 
valid,  although  taxpayers  had  no  other  opportunity  to  be  heard 
before  the  board  issuing  the  order  than  that  afforded  by  reason 
of  the  fact  that  the  time  of  meeting  is  fixed  by  law.     If  indi- 
vidual notice  were  required  in  such  cases,  it  would  have  to  be 
given  to  every  taxpayer  in  the  district,  since  all  were  affected 

••  (1916)  239  U.  S.  478.    See  14  Michigan  Law  Review  502,  and  1  Southern  Law 

Quarterly  256.  ,^_.        ^ 

•«  (1916)  240  U.  S.  55.    See  82  Central  Law  Journal  189  and  14  Michigan  Law 

Review  J^IQ. 

•»  (1915)  239  U.  S.  207.  .         tt      i, 

•  For  another  case  in  which  a  special  assessment  was  sustained,  see  Houck  v. 
Little  River  Drainage  District,  (1915)  239  U.  S.  254,  which  held  that  a  maximum 
tax  of  25  cents  an  acre  could  be  imposed  upon  lands  within  a  drainage  district 
to  defray  preliminary  expenses,  even  though  some  of  the  owners  assessed  may 
not  be  benefited  by  the  completed  drainage  plans. 

•»  (1915)  239  U.  8.  441.    See  29  Harvard  Law  Review  550. 
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alike  by  the  increase.     "There  must  be  a  limit  to  individual 
argument  in  such  matters,"  said  Mr.  Justice  Holmes,  "if  govern- 
ment is  to  go  on."    So  also  in  Embree  v.  Kansas  City  &  L.  B. 
Road  District,  «4  notice  by  publication  was  held  sufficient  in  pro- 
ceedings to  determine  whether  a  road  district  should  be  created, 
where  the  boundaries  of  the  proposed  district  were  published  and 
could  not  be  enlarged  unless  the  owners  of  lands  not  previously 
included  consented  or  appeared  at  a  hearing.     In  PuUman  Co.  v. 
Knott, «  a  company  which  failed  to  make  returns  of  its  receipts 
as  required  by  statute  was  held  not  entitled  to  complain  of  a 
provision  in  the  tax  law  allowing  the  state  comptroller  on  such 
default  to  estunate  the  receipts  and  add  10  per  cent  as  a  penalty. 
For  more  involved  cases  in  which  the  statutory  procedure  was 
sustained  see  St.  Louis  &  K.  C.  Land  Co.  v.  Kansas  City,»«  and 
Chapman  v.  Zobelein." 

Two  important  tax  cases  were  based  on  a  provision  of  the 
Kentucky  constitution  requiring  uniform  taxation  in  proportion 
to  value.     These  were  Greene  v.  Louisville  &  I.  R.  Co."  and 
Louisville  &  N.  R.  Co.  v.  Greene."    In  both  cases  it  was  estab- 
lished that  the  property  of  the  complainants  was  intentionally 
assessed  at  a  larger  percentage  of  its  true  value  than  was  property 
generaUy,  but  aU  property,  including  that  of  complainants  was 
assessed  at  less  than  its  true  value.     The  assessment  on   the 
complainants  was  enjoined  as  a  violation  of  the  constitutional  pro- 
vision of  uniformity,  although  the  result  of  the  injunction  was  to 
sanction  the  violation  of  another  provision  requiring  assess- 
ment at  true  value.    The  situation  presented  a  dilemma,  since 
the  enforcement  of  either  provision  required  the  violation  of  the 
other.     The  court  regarded  the  requirement  of  uniformity  as  the 
major  one,  to  which  the  provision  for  assessment  at  full  value 
was  subsidiary.    The  dilemma  was  created  because  the  assess- 
ment of  raih-oad  property  was  in  the  hands  of  a  different  board 


"  (1916)  240  U.  S.  242. 
••  (1914)  235  U.  S.  23. 
••  (1916)  241  U.  S.  419. 
"  (1914)  237  U.  S.  135. 
••  (1917)  244  U.  S.  499. 
••  (1917)  244  U.  S.  522. 


See  31  Harvard  Law  Review  307. 


from  that  which  valued  other  property,  and  it  was  therefore  im- 
possible for  the  court  to  order  the  increase  in  the  assessment  of 
other  property. 

Federal  jurisdiction  was  obtained  in  these  cases  by  claims  made 
under  the  equal-protection  clause  of  the  Fourteenth  Amendment; 
but  the  court  said  that,  having  the  case  properly  before  it,  it 
had  power  to  dispose  of  every  question  in  issue,  and  that  since 
its  interpretation  of  the  Kentucky  constitution  sustained  the 
objections  of  complainants,  it  was  unnecessary  to  decide  whether 
the  same  result  would  be  required  by  the  Fourteenth  Amend- 
ment. The  second  case  involved  also  some  intricate  computa- 
tions in  applying  the  "unit  rule"  to  the  assessment  of  that  part 
of  an  interstate  railroad  located  within  the  state.  The  methods 
adopted  by  the  state  board  were  found  to  be  faulty  in  several 
respects.     Justices  Hohnes,  Brandeis  and  Clarke  dissented  in 

both  cases. 

The  taxing  power  of  the  federal  government  was  limited 
by  two  decisions  establishing  that  a  stamp  tax  on  charter- 
parties»°°  and  on  marine  insurance  policies^o^  ^as  a  tax  on  ex- 
ports and  so  within  the  constitutional  prohibition  on  Congress, 
when  the  charter  related  only  to  the  exportation  of  cargo  to 
foreign  ports,  and  the  policy  covered  only  such  goods.  The 
charter-party  and  the  insurance  poUcy  were  held  to  be  essential 
to  the  exporting  process,  so  that  taxes  thereon  were  in  a  substan- 
tial sense  taxes  on  exports. 

Objections  to  the  national  income  tax  of  1913  were  consid- 
ered and  dismissed  in  four  cases.^^^  The  progressive  rate  fea- 
tures were  held  not  to  be  so  arbitrary  and  unjust  as  to  be  wanting 
in  due  process.     Likewise  impeccable  are  the  provisions  imposing 

»••  United  States  v.  Hvoslef,  (1915)  237  U.  S.  1.  See  C.  N.  Goodwin,  "United 
States  V.  Hvoslef:  A  Constitutional  Source  of  National  Revenue  Impaired,"  29 
Harvard  Law  Review  469. 

•"  Thames  &  Mersey  M.  Ins.  Co.  v.  United  States,  (1915)  237  U.  S.  19. 

»•«  BruBhaber  v.  Union  Pacific  R.  Co.  (1916)  240  U.  S.  1;  Stanton  v.  Baltic 
Mining  Co.,  (1916)  240  U.  S.  103;  Tyee  Realty  Co.  v.  Anderson,  (1916)  240  U.  S. 
115;  Dodge  v.  Osborn,  (1916)  240  U.  S.  118.  See  F.  W.  Hackett,  "Constitution- 
ality of  the  Graduated  Income  Tax  Law,"  25  Yale  Law  Journal  427.  See  also  4 
California  Law  Review  336,  26  Columbia  Law  Review  530,  14  Michigan  Law  Re- 
view 680,  and  64  Univeraity  of  Penneylvania  Law  Review  498. 
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a  surtax  on  individual  but  not  on  corporate  incomes;  allowing 
individuals  but  not  corporations  to  deduct  from  their  gross 
income  dividends  from  corporations  whose  incomes  are  taxed; 
limiting  the  amount  of  interest  paid  by  a  corporation  which 
may  be  deducted  from  its  gross  income  for  the  purpose  of  fixing 
its  taxable  income  ;^°»  exempting  individuals  but  not  corpora- 
tions on  income  up  to  $4,000;  exempting  certain  organizations 
from  the  tax  altogether;  and  applying  the  statute  to  income 
received  before  its  enactment  but  subsequent  to  the  date  when 
the  Sixteenth  Amendment  went  into  effect.  The  act  was  also 
acquitted  of  a  number  of  other  peccadillos  charged  against  it 
by  complaining  taxpayers.  It  seemed  to  be  conceded  by  the 
court,  however,  that  a  taxing  statute  of  Congress  might  be  so 
arbitrary  "as  to  compel  the  conclusion  that  it  was  not  an  exer- 
tion of  taxation,  but  the  confiscation  of  property.' 

Chief  Justice  White's  discussion  of  the  effect  of  the  Sixteenth 
Amendment  is  interesting  from  the  standpoint  of  the  objections 
urged  against  its  ratification  by  Mr.  Hughes,  when  governor  of 
New  York.  His  complaint  was  that  the  grant  to  Congress  of 
power  to  tax  incomes  "from  whatever  source  derived"  conferred 
authority  to  tax  incomes  of  state  officials  and  incomes  from  state 
and  municipal  bonds.  But  any  such  interpretation  is  impliedly 
negatived  by  the  position  of  the  Chief  Justice.  He  holds  that 
Congress  always  had  power  to  levy  income  taxes  "in  a  general 
sense,"  and  that  the  Sixteenth  Amendment  was  necessary  only 
because  the  Income  Tax  cases  of  1895  had  declared  that  the 
court  must  look  to  the  source  of  the  income  taxed,  in  order  to 
determine  whether  the  tax  though  in  form  an  indirect  tax  was 
in  substance  a  direct  tax,  and  therefore  one  requiring  apportion- 
ment among  the  states  according  to  population.  The  Sixteenth 
Amendment  merely  forbids  the  court  to  look  at  the  source  of  the 
income  taxed  in  order  to  determine  whether  the  tax  is  direct. 
It  leaves  the  general  power  to  levy  income  taxes  subject  to  all 
other  previous  limitations  and  therefore  does  not  remove  the 
restrictions  imposed  by  the  principle  inherent  in  the  federal 

»•»  A  similar  provision  on  the  corporation  tax  of  1909  was  sustained  in  Anders 
son  V.  Forty-two  Broadway,  (1915)  239  U.  S.  69. 
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system  of  government,  that  neither  the  states  nor  the  nation 
may  tax  the  necessary  instrumentaUties  of  the  other. 


/i 


IV.  EMINENT  DOMAIN 

In  three  cases  objectors  to  eminent  domain  proceedings 
failed  to  persuade  the  court  that  the  taking  was  not  for  a  public 
use.  HendersonvUle  Light  &  P.  Co.  v.  Blue  Ridge  R.  I.  Co.^** 
sustained  the  condemnation  of  certain  water  rights  by  a  street 
railway  company,  in  spite  of  the  fact  that  the  contemplated 
works  would  generate  more  power  than  was  necessary  for  the 
running  of  the  road.  The  company's  charter,  however,  author- 
ized it  to  sell  surplus  power,  and  the  taking  was  found  to  be  with 
the  intent  in  good  faith  to  carry  on  the  public  business  author- 
ized by  the  charter.  O'Neill  v.  Leameri»»  sanctioned  a  taking  of 
land  for  a  drainage  ditch,  where  the  district  drained  embraced  a 
large  area  with  many  proprietors,  and  the  state  court  had  found 
that  the  undertaking  did  not  serve  private  interest  alone,  but 
was  conducive  to  public  health,  convenience  and  welfare.  In 
Mt.  Vernon  Woodbury  Cotton  Duck  Co.  v.  Alabama  I.  P.  Co.^»« 
a  similar  judgment  was  passed  upon  a  taking  of  land,  water  and 
water  rights  for  the  manufacture,  supply  and  sale  to  the  public 
of  electric  power  produced  by  water  as  a  motive  force. 

The  issue  whether  there  was  in  law  a  taking  of  property 
arose  in  several  cases.  Willink  v.  United  States^®'  held  that  an 
owner  of  a  wharf  and  a  marine  railway  suffered  no  taking  of  his 
property  by  being  prevented  from  rebuilding  his  wharf  or  renew- 
ing the  piling  which  protected  his  railway,  where  both  wharf  and 
piling  were  below  the  highwater  line  and  within  the  harbor  area 
defined  by  the  secretary  of  war  under  authority  from  Congress.^" 
In  Cubbins  v.  Mississippi  River  Commissioni»9  the  owner  of 

»•<  (1917)  243  U.  S.  563.    See  54  National  Corporation  Reporter  902. 
»••  (1915)  239  U.  S.  244. 
»••  (1916)  240  U.  S.  30. 
»"  (1916)  240  U.  S.  572. 

"•  To  a  similar  effect  is  Greenleaf  Johnson  L.  Co.  v.  Garrison,  (1915)  237  U. 
S.  251.    See  28  Harvard  Law  Review  806. 
»••  (JQ16)  241  U.  S.  351. 
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riparian  land  along  the  Mississippi  River  was  held  entitled  to  no 
damages  for  an  alleged  taking  which  consisted  of  an  occasional 
overflow  of  his  land  caused  by  the  increase  in  volume  of  the 
stream  due  to  the  erection  of  levees  to  confine  the  river  in  its 
natural  course.  But  similar  injuries  due  to  the  construction  of  a 
lock  and  dam  as  an  aid  to  navigation  were  held  in  United  States  v. 
Cross""  to  constitute  takings  which  entitled  the  riparian  owner 
to  compensation.  The  works  in  question  were  said  to  be  not 
mere  improvements  of  the  natural  waterway,  but  to  amount  to 
the  construction  of  an  artificial  channel. 

Three  cases  withheld  comfort  from  landowners  who  appealed 
for  more  compensation  than  was  allowed.  Provo  Bench  Canal 
&  I.  Co.  V.  Tanner"!  refused  to  set  aside  the  judgment  of  a  state 
court  awarding  only  nominal  damages  for  a  taking  incident  to  the 
enlargement  of  an  irrigation  canal,  where  the  state  court  recog- 
nized that  compensation  must  be  paid  for  any  damage  suffered, 
but  held  that  there  was  no  evidence  of  any  such  damage.  Simi- 
larly in  Brand  v.  Union  Elevated  R.  Co. »»« a  state  court  was  held 
justified  in  refusing  to  submit  to  a  jury  the  question  of  damages 
on  account  of  the  construction  of  an  elevated  road,  where  the 
only  testimony  as  to  the  comparative  market  value  of  the  abut- 
ting lot  before  and  after  the  improvement  showed  that  no  change 
in  value  had  occurred.  Justices  Day,  McKenna,  Lamar  and 
Pitney  dissented,  assigning  as  the  reason  that  there  was  testi- 
mony as  to  the  actual  injury  caused  by  the  road,  and  that  the  dis- 
position of  the  case  on  the  ground  of  the  absence  of  proof  of  de- 
preciation in  the  market  value  of  the  land  in  effect  permitted  the 
road  to  offset  the  specific  damages  done  to  complainant  by  the 
general  benefits  shared  by  him  in  common  with  the  public. 
The  majority  do  not  discuss  the  validity  of  this  proposition  of 
law,  but  dispose  of  the  case  on  the  technical  ground  that  the 
evidence  before  the  court  did  not  call  it  into  play. 
An  ingenious  contention  of  a  landowner  was  rejected  in  New 

"•  (1917)  243  U.  S.  316.    See  30  Harvard  Law  Review  764. 

"»  (1915)  239  U.  S.  323. 

"» (1915)  238  U.  S.  846.    See  81  Central  Law  Journal  145. 
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York  v.  Sage."'  The  land  was  taken  for  the  Ashokan  reservoir."* 
Mr.  Sage  claimed  for  it  a  special  value  due  to  the  fact  that  it  was 
so  situated  in  a  water-shed  that  it  was  adapted  for  use  as  a  reser- 
voir. The  court  recognized  that  account  should  be  taken  in 
general  of  enhancement  due  to  the  possibiUty  of  the  most  profit- 
able use  to  which  the  land  might  be  put,  but  held  that  such  ele- 
ments of  value  should  be  considered  only  so  far  as  the  public 
would  have  considered  them  if  the  land  had  been  offered  for  sale 
in  the  absence  of  the  city's  exercise  of  the  power  of  eminent  do- 
main. Since  the  availability  of  the  land  for  a  reservoir  was  de- 
pendent on  the  acquisition  of  many  other  parcels  by  the  exer- 
cise of  the  power  of  eminent  domain,  the  alleged  reservoir  value 
of  each  lot  was  added  to  it  by  the  city's  act  in  uniting  it  to  the 
other  lots,  and  was  therefore  not  a  value  which  each  lot  possessed 
in  the  hands  of  its  owner  before  being  taken. 

(To  he  concluded) 

"»  (1915)  239  U.  S.  57. 

"« Ramapo  Water  Co.  v.  New  York,  (1915)  236  U.  S.  579,  arose  out  of  the 
same  project,  from  which  the  complainant  sought  to  restrain  the  city  on  the 
ground  that  it  interfered  with  its  vested  rights  acquired  by  a  charter  giving 
it  power  to  store  and  supply  water.  The  company  had  proceeded  no  further 
under  its  charter  than  to  file  maps  and  acquire  options  on  some  lands  in  the 
district  to  be  taken  for  the  municipal  reservoir.  The  Supreme  Court  disposed 
of  the  contention  by  saying  that  in  the  absence  of  a  decision  on  the  point  from 
the  state  court  it  would  refuse  to  believe  that  the  complainant  had  acquired 
any  vested  rights  by  what  it  had  done  under  its  charter. 
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